18 TraEe CISG — A SECRET WEAPON IN THE FIGHT

FOR A FAIRER WORLD?

Petra Butler

18.1 INTRODUCTION

I would like to start this contribution by thanking Professor Ingeborg Schwenzer for
organizing ‘The CISG and Beyond’, a conference to celebrate the CISG’s 35th anniversary,
and for the invitation to share my thoughts on the topic in this book. This paper is based
on the conference commemorating 35 years of the CISG in Basel at the end of January
2015.

‘The CISG and Beyond’ concerns the question of the CISG’s future, and the contribu-
tions in this volume aptly discuss the CISG’s future within the realm of international
commercial law. However, will questions of the interpretation of the CISG and its relation-
ship with the wider international commercial law be the main playground for the CISG
in the future? Or, might the CISG be destined to help to achieve far more - a better future
for everyone?

What kind of future are we talking about?

- Will we in - say 50 years’ time - still have 168 million children working 10 hour days
under degrading conditions?’

- Will governments force and/or enslave people to work in mines, i.e. will we be able to
use our smartphones knowing that they were produced with conflict free coltan?” and

- Will the world’s geography have changed with some small island states being erased

from the map? Will the number of environmental refugees, currently estimated at 30

million, triple? Will we still be able to enjoy the beaches of Mauritius or the Maldives?’

* [ would like to thank Associate Professor Alberto Costi for his helpful comments on a draft of this paper
and Justin Li for his proof-reading skills. Simon Wilson’s discussion of the issues discussed in his LLM thesis
provided helpful references.

1 <www.ilo.org/global/topics/child-labour/lang--en/index.him> (last accessed 25 May 2015).

2 <www.laborrights.org/in-the-news/plight-african-child-slaves-forced-mines-our-maobile-phones>  (Jast
accessed 25 May 2015).

3 Compare in 2008 Deputy High Commissioner for Refugees L Craig Joehnstone who put the figure conserva-
tively to 250 million by 2050, available from <wwiw.unhcr.org/493e8bd94. html> (last accessed 23 May 2015).
Natural disasters displaced on average 27 million people a year {UNCHR, Global Estimates 2014: People
displaced by disasters (UNCHR, Sept 2014) Executive Summary, 8.
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18.3 CONFORMITY UNDER ARTICLE 35(1)

In the following section, this paper will discuss how the CISG, particularly Article 35(1),
must be interpreted in the Hght of existing customary law. Article 35(1) requires the seller
to deliver ‘goods which are of the quantity, quality and description required by the contract’.

18.3.1 General

18.3.1.1  Minimal Fthical Standards
How do generally accepted human rights standards affect the conformity of goods?

Schwenzer and Leisinger argued already in 2007 that goods had to conform to ‘minimal
ethical standards’.* Article 7(1) and the CISG’s position within the international realm
require that goods have to adhere to ethical standards which meet the requirements of
customary international human rights, like ‘child labour free’ and ‘produced in a sustainable
way',

The fact that human rights are violated in the manufacturing of goods alone does not
affect their physical features. Jurisprudence and academic commentary agree that under
Article 35(1), ‘quality’ includes not only the physical condition of the goods but also ‘all
factual and legal circumstances concerning the relationship of the goods to their surround-
ings.*

However, the issue that arises is what constitutes child labour or what is sustainable
production in the particular case? How do those rights translate into concrete frameworks
which can be enforced between contractual parties? What a customary right entails is a
question for the human rights jurisprudence and the academy to define. Only clearly
defined rights can impose standards between parties.* In regard to the prohibition of child
labour, Article 3 of ILO Convention No. 182 stipulates concrete enough norms.* Hazardous

43 Schwenzer & Leisinger, 2007, supra note 4, pp. 249 et seq.

44 . Schwenzer, ‘Art. 35 Para. 9, in 1. Schwenzer (Ed.), Commentary on the UN Convention on the International
Sale of Goods (CISG), 3rd edn, Oxford University Press, Oxford, 2010.

45 A comprehensive discussion of the issue of the ascertainment of the content of a right for the purposes of
being an enforceable standard in regard to Article 35{1) is beyond the scope of this article.

46 Art. 3 1LO 1999 No. 182 reads:
“for the purposes of this Convention, the term the worst forms of child labour comprises:
(a) all forms of slavery or practices similar to slavery, such as the sale and trafficking of children, debt bondage
and serfdom and forced or compulsory labour, including forced or compulsory recruitment of children for
use in armed conflict;
{b} the use, procuring or affering of a child for prostitution, fer the production of pornography or for
pornographic performances;
{c) the use, procuring or offering of a child for illicit activities, in particular for the production ard trafficking
of drugs as defired in the relevant international treaties;
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have established between themselves, usages and any subsequent conduct of
the parties.

Article 8 sets out how to conduct an inquiry to establish whether NME standards that have
not been explicitly agreed upon between the parties have become contractual standards.
NME standards can be incorporated through the parties’ contractual negotiations. It will
be a matter of a factual inquiry in accordance with Article 8 whether a reasonable person
in the shoes of the seller and/or buyer agreed to certain NME standards to be adhered to
in the production of the goods and the payment of the purchase price. Of particular
importance in that inquiry are whether the parties participated in a voluntary initiative,
the incorpoeration of NME standards or obligations through standard terms, or whether
there is a trade usage in accordance with Article 9(1)* between the parties.

18.3.2.1 Mutual Participation in a Voluntary Initiative
If both parties participate in a private initiative prohibiting certain NME behaviour such
as the UN Global Compact, it can be argued that they have agreed to adhere to the NME
standards. “[Ijf both parties have agreed to certain standards on a broader scale, they must,
consequently, be deemed to have, at least implicitly, agreed to such standards in their
individual contracts”.” On the other hand, as it has been argued:

it is one thing to generally participate and sponsor a United Nation initiative. It is
another thing to contractually agree that a contractual party is entitled to contractual
remedies if an ethical standard is not met.” Signatories to voluntary initiatives make certain
commitments, and most voluntary initiatives require reporting on the compliance with
the espoused principles.” In other words, signatories ‘cannot have their cake and eat it,
too’. If both parties are parties to the sarne initiative, even a reasonable third person would
understand that the NME standards set out in the respective initiative will be adhered to
by both parties. That means, a seller who has expressed a commitment to upholding the
principles of a vofuntary initiative, has also impliedly agreed to be contractually bound by
NME principles in every internationai sales contract it enters into with other participants
to the same injtiative.

50 CISG, Art. 9(1): “The parties are bound by any usage o which they have agreed and by any practices which
they have established between themselves”.

51 Schwenzer & Leisinger, 2007, supra note 4, p. 249, at p. 264.

52 C. Ramberg, Emotiona! Non-Conformity in the International Sale of Goods, Particularly in Relation to CSR
Policies and Codes of Conduct, research paper, Stockholm University, 2014, pp. 13-14,

53 See reporting in regard to Global Compact available from <www.unglobalcompact.org/COP/findex htmi>
(last accessed 27 May 2015).
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or observance of the trade usage.” It is sufficient that the usage is recognized and observed
by the majority of persons doing business in the particular industry in question.®

This raises interesting issues in the context of this paper: are there already widely rec-
ognized practices in particular industries or even globally that amount to trade usages that
oblige the manufacturing of NME goods. If so, this prohibition forms an implied term in
any CISG contract to which the usage applies. The inquiry is therefore two-fold - does a
global trade usage already exist and/or are there any particular industry trade usages.

To be clear, this paper advances the argument that minimum ethical standards determine
the characteristics of the goods under Article 35(1) due to the CISG being part of the
international law canon. To find a global trade usage in regard to ‘minimum ethical
standards’ is an alternative. Allocating the analysis of ‘minimum ethical standards’ as
overarching principles that have to be taken into account when interpreting the provisions
of the CISG in accordance with Article 7(1), means that parties cannot exclude ‘minimum
ethical standards’ and that the parties’ performance has to comply with those minimum
ethical standards. The establishment of ‘NME standards’ as a global trade usage means
that businesses would be more human rights sensitive than states. If ethical standards as
global trade usages do not exist, the issue arises as to whether particular industry trade
usages exist that incorporate minimum and NME standards.

18.3.3.1 Globally Applicable Trade Usage?

18.3.3.1.1  Ethical Behaviour Globally Demanded?
Schwenzer and Leisinger assert that the observance of ‘minimum ethical standards’ can
be regarded as an international trade usage, thus forming an implied term in every inter-
national sales contract.” Private initiatives such as the UN Global Compact, the Principles
for Responsible Investment™ and the Initiative Social Accountability 8000 International
Standard”' suggest a general business condemnation of unethical business practices, even
wider than ‘minimum ethical standards’.

Others have argued that while the prohibition on ‘minimum ethical standards’ may
be theoretically accepted worldwide, it is not observed by the majority of contracting parties

67 Schmidt-Kessel, 2010, suprd note 59, Art. 9 Paras. 11, 16 and 18.

68 OGH (21 March 2000) 10 Ob 344/99g, available from <www.cisglaw.pace.edu> {Weod case}; CLOUT case
No. 175; UNCITRAL, Digest of Case Law on the United Nations Convention on Contracts for the International
Sele of Goods, United Nations, New York, 2012, Art. 9 Para. 11; Schmidt-Kessel, 2010, suipra note 59, Art. 9
Paras. 16 and 18.

69 Schwenzer & Leisinger, 2007, sypra note 4, p. 249, at p. 249, p. 264, p. 266 and p. 273.

70 “PRI” the PRI has more than 1325 signatories, and the total assets under management total more than US
$45 trillion: <www.unpri.org/> (last accessed 27 May 2015).

71 ‘SABOOC’, which is a voluntary standard requiring companies to adhere to certain requirements relating to
workplace conditicns and workers’ rights. See <www .sa-intl.org/index.cfm?fuseaction=Pape. ViewPage&
PagelD=937> (last accessed 27 May 2015).
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Compact which demand, especially in supply chains, their adherence.*” And organizations,
like the European Ethics Network," or conferences, like the Responsible Business Summit,*
indicate that the need to behave ethically has become a mainstream concern for businesses.
Most importantly, since UN Global Compact and concepts like social corporate responsi-
bility have become ‘sexy’, the global number of children in child labour has declined by
one third since 2000.”

Specifically Angel ef al. have defined a global environmental standard as a measure of
performance to which a firm or industry is bound. Such environmental standards can take
the form of an external regulatory mandate, but they can also take the form of an environ-
mental performance standard that a firm applies to its own activities and to those of its
suppliers, or a requirement that an investor group imposes on a firm as a condition of
financing** A standard that has arguably met the threshold of global reach is SO 14001.%
ISO 14001 is an environmental management standard. It defines the characteristics of a
certified environmental management system, rather than a specific standard of environ-
mental performance.®

In addition to private initiatives that set a variety of ethical standards, there are now
recent international and regional initiatives to devise frameworks that are designed to
compel businesses to behave ethically.”” The UN Guiding Principles on Business and
Human Rights set out three overarching principles in regard to the implementation of
human rights in business dealings:™

(a) States’ existing obligations to respect, protect and fulfil human rights and
fundamental freedoms;

(b) The role of business enterprises as specialized organs of society performing
specialized functions, required to comply with all applicable laws and to respect
human rights;

{c) The need for rights and obligations to be matched to appropriate and
effective remedies when breached.

80 See, for example, Rio Tinto, The Way We Work (Rio Tinto, 2011) 14 available from <http://procurement.riot-
into.com/documents/Rio_Tinto_Procurement_principles_EN.pdf> (last accessed 23 May 2015).

81 <www.eben-net.erg/> (last accessed 22 May 2015).

82 <http://events.ethicalcorp.com/rbs/> (last accessed 22 May 2015).

83 <www.ilo.org/global/tepics/child-labourfiang--en/index.htm> (last accessed 27 May 2015).

84 Angel, Hamilton & Huber, 2007, supra note 76, p. 295, at p. 259.

85 Atthe end of December 2008, there were over 188,000 organizations globally that had been issued 150 14001
certificates. A total of 155 countries had organizations participating in the scheme, see <www.iso14001.
com.au/iso-14001-standard.html> (last accessed 27 May 2015).

86 <www.iso}4001.com.aufiso-14001-requirements.html> (last accessed 27 May 2015).

87 OECD, OECD Guidelines for Multinational Enterprises, 2011 edn, QECD Publishing, Paris, 2011.

88 United Nations, UN Guiding Principles on Business and Human Rights, HR/PUB/11/04 (2011) 1.
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Those principles apply to all states and to all business enterprises, transnational or otherwise,
regardless of their size, sector, location, ownership and structure. The European Union
has incorporated the UN Guiding Principles into its Corporate Social Responsibility
strategy.” The EU expects its member states to develop national action plans to implement
the UN Guiding Principles.” The United Kingdom was the first state to implement UN
Principles through its National Action Plan.”’ The National Action Plan initiated, infer
alia, an amendment to section 172 of the Companies Act 2006. Section 172 of the 2006
Act now tequires

(1) ....directors to act in the way he considers, in good faith, would be most
likely to promote the success of the company for the benefit of its members as
a whole, and in doing so have regard (amongst other matters) to - [...] (d)the
impact of the company’s operations on the community and the environment,

[..]

Another measure that is set to affect change is procurement requirements™ since govern-
ment spending in procurement of goods and services is a major component of the overall
global economy.” The OECD has also issued a set of guiding principles (amended in the
light of the UN Guiding Principles on Business and Human Rights) that assist its member
states to implement measures that enhance their businesses’ compliance with human

89 Communication from the Commission to the European Parliament, the Council, the Eurepean Economic
and Social Committee and the Committee of the Regions, A renewed EU strategy 2011-14 for Corporate
Social Responsibility, COM(2011) 681 final (25 October 2011) 4.8.2.

90 fd.

S1 Secretary of State for Foreign and Commonwealth Affairs, Good Business: Implementing the UN Guiding
Principles on Business and Human Rights, CMB8655 (4 September 2013).

S2 Supra note 89, 4.42; implementaticn of the UN Guiding Principles includes devising procurement
requirements that ensure that businesses that do not meet the human rights standards are excluded from
the process, see, for example, supra note 91

93 Across QECD countries, public procurement accounts for an average of 12% of GDP (excluding procurement
by state-owned utilities; OECD iLibrary, Size of public procurement market: <www.oecd-ili-
brary.org/sites/gov_glance-2011en/09/01/index. html?contentType=%2{ns%2fStatisticalPublica-
tion%2c%2fns%2fChapter&itemId=%2fcontent%2fchapter®%2fgov_glance-2011-46-en&mime-
Type=text%2fhtml&containerltemld=%2fcontent%2 fserial%2 22214359 &accessItemlds=> (last accessed
20 Drecember 2014). The United States government, for example, spends approximately $350 billien doliars
annually in federal procurement alone (Mission S$tatement, Office of Management and Budget,
<www.whitehouse.gov/sites/default/files/omb/ procurement/missicn.html> (last accessed 13 January 2015).
In the European Union, around one fifth of GDP is spent on procurement, including procurement by public
utilities see <http://ec.europa.ew/internal_market/publicprocurement/docs/implementation/20121011-staff-
working-document_en.pdf> (last accessed 14 January 2015). Essential Elements of State National Action
Plans for Implementation of the UN Guiding Principles on Business and Human Rights Expert Workshep
organized by the UN Working Group on Business and Human Rights (7 May 2014, Geneva).
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rights,”* OECD and EU investment guidelines incorporate human rights principles and
complement businesses’ human rights obligations.”

In sum, ethical business behaviour today is already required through a multitude of
global private and government initiatives. Even though all these initiatives prohibit
unethical behaviour, such prohibitions are limited in scope. These initiatives only prohibit
behaviours contrary to minimum ethical standards, i.e. behaviour required by customary
international human rights law. There is no universal consensus as to what amounts to
NME behaviour. Therefore, at this point in time, those initiatives do not go far enough to
prove that, other than in regard to minimum ethical standards, there is a developed globally
accepted trade usage to produce ethical goods.

183.3.1.2  Minimum Ethical Standards as a ‘Rule’?

Schmidt-Kessel points out that Article 9 is ‘not concerned with the acknowledgment of
legal norms, but rather with the determination of the content of the parties’ agreement’.”
However, for a trade usage to become part of the parties’ contract, its content has to be
definite. As stated above, even though one could argue that there is a global agreement
that ‘minimum ethical standards’ should be observed between the parties, the question
arises whether those standards are determinative enough to become part of a contract. For
a ‘minimum ethical standard’ to be a trade usage which is universally part of every contract
under the CISG, the standard has to refer to a reference point, i.¢. the standard has to be
clear and unambiguous. Certain provisions of the INCOTERMS and USP 600 are regarded
as trade usages under Article 9(2).” Those are clear and unambiguous rules hardly open
to interpretation. Even [SO 14001 which specifies the requirements for an environmental
management system would not satisfy the requirements of a trade usage since it only sets
out a framework for managing good environmental practice rather than setting concrete

94 OECD Due Diligence Guidance for Responsible Supply Chains for Minerals from Conflict Affected and
High Risks Areas, see <www.oecd.org/corporate/mne/GuidanceEdition2.pdf> (last accessed 10 May 2015);
OECD, Risk Awareness Tool for Mukinational Enterprises in Weak Governance Zones, see
<www.oecd.org/daf/inv/corporateresponsibility/36885821,pd(> (fast accessed 10 May 2015); OECD, Voluntary
Principles for Security and Human Rights, <www.voluntaryprinciples.org/> (last accessed 10 May 2015);
OECD, Humen Rights Training Toolkit for Oil and Gas Industry, see <www.international-
alert.org/resources/publications/csbp-extractive-industries-en> (last accessed 10 May 2015); Guide Conflict
Sensitive Business Practice: Guidance for Extractive Industries {International Alert 2008), see
<www.ipieca.org/publication/human-rights-training-toolkit-3rd-edition> {last accessed 10 May 2015).

95 QECD, Guidelines for Muitinational Enterprises, “ Declaration on International Investment and Multinationat
Enterprises” available from <www.oecd.org/corporate/mne/> (last accessed 25 May 2015); Council of the
European Union, EU Strategic Framework and Action Plan on Human Rights and Democracy, 11855/12
(25 June 2012) 11,

96 Schmidt-Kessel, 2010, supra note 59, Art. 9 Para. 2.

97 Id., Art. 9 Para. 26.
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reoccurrence.'” The EICC Code of Conduct prohibits, for example, the use of child labour
in any stage of manufacturing,'”
The EICC comprises around 100 electronics companies with a total combined revenue

of almost US $2.6 trillion.'”* These companies employ more than 5.5 million people and

103

have thousands of tier one suppliers.”™ Moreover, over 3.5 million people from 120

countries are involved in the manufacture of members’ products.® EICC members include
most of the major multinational electronics companies, such as Apple, Acer, Blackberry,
IBM, Microsoft, Samsung, Sony and Oracle. Thus, the powerhouse of the electronics
industry is comprised of EICC members, who are all committed to eliminating child labour
from both their own activities and (at least) those in the thousands of companies which
make up their next-tier suppliers. The requirement that companies take responsibility for
their tier one suppliers is also only a minimum standard, and many companies take it upon
themselves to ensure that the code of conduct standards are enforced throughout their
supply chains.'”” Furthermore, a survey of 39 major multinational electronics companies
conducted in 2014 found that 85% of the companies surveyed had codes of conduct pro-

hibiting the use of child Iahour, and of those companies, two thirds included their codes

of conduct in their supplier contracts.*

Child iabour undoubtedly still exists in some electronics industry supply chains. For
example, both Apple and Samsung have come under fire recently for the use of child labour
in their suppliers’ facilities.'” Apple has discovered 349 child labourers in its supply chain
since 2006 through audits of its suppliers.''* However, the fact that child labour does still
exist in companies’ supply chains does not mean it is tolerated by those companies. In

102 <www.eiccoalition.org/standards/asscssment/> {last accessed 20 May 2015).

103 EICC Code of Conduct v 5.0 at A (2).

104 <www.eiccoalition.crg/about/members/> (last accessed 20 May 2015).

105 <www.eiccoalition.erg/about/members/> (last accessed 20 May 2015).

106 <www.eiccoalition.crg/about/members/> (last accessed 20 May 2015).

107 See, for example, Philips, which addresses conflict mineral issues 7 tiers or more down its supply chain
available from <www.philips.com/about/company/businesses/suppliers/conflict_minerals.page> (last accessed
20 May 2015).

108 G. Nimbalker, C. Cremen & Y. Kyngdon et al,, The Truth Behind the Barcode: Electronics Industry Trends,
2014, p. 16 available from <www.baptistworldaid.org.au/assets/BehindtheBarcode/Electronics-Industry-
Trends-Report- Australia. pdf>.

109 <www.chinalaborwatch.org/newscast/172>; <www.chinalaborwalch.org/repert/90>; <htip://qz.com/183563/
what-happens-when-apple-finds-a-child-making-your-iphone/#>; <www.theguardian.com/technology/2013/
jan/25/apple-child-labour-supply>; <http://goodelectronics.org/news-en/samsung-halts-business-with-sup-
plier-in-china-on-child-laber-concern>; <www.nytexa:niner.com/2012/02/iempire-apples-sordid-business-
practices-are-even-worse-than-you-think/> (last accessed 23 May 2015).

110 <http://qz.com/183563/what-happens-when-apple-finds-a-child-making-your-iphone/#>; ]. Garside, ‘Child
Labour Uncevered in Apple’s Supply Chain’, The Guardian, 25 January 2013 available from <www.the-
guardian,coin>,
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Apple’s case, suppliers found to be using child labour are placed on probation, and in the
most serious cases, the business relationship is terminated.'*

The widespread condemnation of child labour by the majority of major players in the
electronics industry worldwide, as well as these corporations’ commitment to expunging
child labour from their supply chains, leads to the conclusion that the prohibition of child
labour constitutes an international trade usage within the electronics industry.

18.3.3.2.2  Apparel Industry

Unlike the electronics industry, the apparel industry does not currently have a central,
quasi-regulatory initiative like the EICC. However, voluntary initiatives such as the Cotton
Pledge, the Better Cotton Initiative, the Fair Labor Association and the Fair Wear Founda-
tion all indicate efforts in the apparel industry to combat forced and child labour at multiple
levels of the supply chain.

The Fair Labour Association (FLA}, for exampie, is a collaborative initiative of busi-
nesses, universities and NGOs committed to protecting workers’ rights by promoting
adherence to international labour standards."* The FLA has a Workplace Code of Conduct,
which affiliated companies are responsible for implementing throughout their entire
supply chains.'”* The Workplace Code of Conduct prohibits child labour. While the FLA
covers several industries, most of its participants are garment and textile brands and
manufacturers. Participating companies include Adidas, H&M, Hanes, Hugo Boss, Kath-
mandu, New Balance, Nike and Puma, as well as a multitude of garment and textile man-
ufacturers.'*

18.4 CoNcCLUSION

Ataminimum level, there are some industries like the electronics industry and the apparel
industry where trade usages prohibit at least the use of child labour. There is a strong
argument to be made that minimum ethical standards like the prohibition on child labour
and sustainability (sustainable production) are global usages. However, that they are not
concrete enough to be a trade usage in accordance with Article 9(2}, customary human
rights like the prohibition on child labour and sustainability determine the characterization
of the goods under Article 35(1).

111 Apple progress repost 2014 at 14; an example of the relationship being terminated is when auditors discovered
in 2012 that Guangdong Real Faith Pinpzhou Electronics hired 74 child workers - see <http://qz.com/
183563/what-happens-when-apple-finds-a-child-making-your-iphone/#> {last accessed 20 May 2015).

112 <www.fairlabor.org/affiliates> (last accessed 20 May 2015).

113 <www faitlabor.org/our-works; <www.fairlabor.org/our-work/labor-standards> (last accessed 20 May 2015).

114 <www.fairlabor.orp/affiliates/participating-companies> (last accessed 20 May 2015).
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