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OPEN-PRICE YTOBOP O MEBYHAPO/IHOJ ITPOJATA
POBE — O/THOC YJIAHOBA 14 1 55 KOHBEHIINJE
VIEAUBEHNX HAITUJA O YTOBOPHUMA O
MEBYHAPOAHOJ ITPOJJAJN POBE

Pao cadporcu ananuzy oonoca unanosa 14 u 55 Kounsenyuje Yjeourenux nayuja
0 yeosopuma o mehyHapooHoj npodaju pobe. Ynanom 14, cm. 1 BK npedsuheno je oa
Je 3a nocmojare nonyoe Heonxo0HO 0a YeHa y woj 6yode bapem 00pedusd, 00K U.
55 BK nonasu 00 npemnocmaske 0a y2080p mooice 0a Oyoe NyHOBANCHO 3AK/bYUEH d
y wemy yena He 6yde oopehena uau oopeousa. M3 jezuukoe mymauerba HA8eOeHux
HOPMU NPOU3NA3U NPOMUBPEUHOCT, A OCHO8 KOHMPOGEP3U NPeocmasba mo wmo ce
v un. 14, cm. 1 BK ynyhyje na 0060610 00peheny yeny u open-price npasuio u3
un. 55 BK. ¥V meopuju u npakcu je cnopro kaxkas je 0OHOC uszmehy mux HOpMU, aKo
yonwime nocmoju. Y paoy cy uznoogicena HajsHavajHuja OOKMpuHapHa cxeamarsd, d
aymop Hacmoju 0a 002060pu HA KOjU HAYUH MA NPOMUBPEUHOCH MOdIce 0a Ce Peulu.

Kibyune peun: Melynapoouna npooaja pobe. — Ilonyoa. — Llena. — Open-price yeo-
80pu.

1. YBOAHA PASMATPAA U IIOCTABJLABE ITPOBJIEMA

Yroopu o0 MeljyHapoIHO]j TIpoaju pode, o IpaBuiLy, oapel)yjy 1eHy.
Yak m kama y yroBopy IieHa HHje onpelheHa HH OIpemuBa, TEIIKO je 3a-
MUCJIMBO JIa YTOBOPHE CTpaHe MpH 3aKJby4ehy YrOBOpa HEMAjy ca3Hamba O
1eHu pooe 300T Tora MmMTo je Tiahame ImeHe of KyTia pa3jior o0aBe3nBama
npozasiia (causa)' u mTo onpehuBame 1eHe pobe MMa IpecyIaH 3Ha4aj 3a

Aytopka je mouent IIpaBHor ¢axyarera Yuusepsurera y HoBom Cany, sfiser@
pfuns.ac.rs.
1

2014, 49.
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EKOHOMCKH ycriex yropopa. Melhytum, y Mel)yHapoaHOj TProBuHH 4ecTo ce
3aKJbydyjy YTOBOPH O MPOJIaju y KojuMa IieHa Huje onpeleHa HU ofipe/rBa
HETO je OCTaBJheHA OTBOPEHOM (open-price YrOBOPH).

[Mpema ui. 14, ct. 1 Konrennuje YH o yroopuma o mehyHapomHoj
npomaju pode’ (masbe: BK) u3 1980. roaumbe, moHyma je mpemior 3a
3aKJbYUCHEC YTOBOpA YITYNEH jeJHOM HIIM BUIIE oApeheHuX JNIa, KOj! je
IOBOJEHO ofpel)eH M Koju yKasyje Ha Hamepy NMOHYAHOIa /la ce o0aBexe
y Clly4ajy BeHOT NpHXBaTama. [Ipeuior je 10BoJEHO onpel)eH ako o3Ha-
4yaBa poOy W HM3pUUYUTO WK NpehyTHO yTBphyje KONMYMHY M LIEHy WU
CajJipXH EJIeMEHTE 3a HBUXOBO yTBphuBame. [IpobneMarnyHO MOXE Ja
Oyze a contrario Tymauewme wi. 14, ct. 1 BK, ogHOCHO /1a ce jemHocTpaHa
u3jaBa BOJbE TMOHYIHOIA HE MOXKE CMaTpaTH MOHYIAOM aKo IMpeJior 3a
3aKJbYUeHhE yroBopa HHje NOBOJFHO ofpeheH y moreny 1eHe, Tj. YKOIH-
KO y BeMy IieHa HHje onpeleHa HM onpeanBa. YKOJIMKO TakBa M3jaBa HeE
npeAcTaBJba MOHYMY, OHa HE MOXe JAa Oyae mpuxsaheHa y ckiany ca 9.
18 BK u yroBop o MehjyHaponHoj nponaju pobe He MOXKe Jja HacTaHe.

Y 4. 14, ct. 1 BK npeasuheno je ma mena y monynu Mopa na Oyme
m3puunto wid npehytHo ompehena wim Gap onperusa.’ Taj 3axTeB je
HCMYHEH YKOIUKO CE MPEABUAU IICHA 10 KOMajy WIH KOJMYMHHU pobe, a
Jpyroj YrOBOPHOj CTpaHM c€ OCTaBU Ja oApeau Opoj Komaga WM KOJH-
uynHy pobe.* Takohe, 1ieHa ce cMarpa J0BOJEHO Oipe)eHOM U Kaja je Huje
Moryhe yTBpAWTH y BpeMe 3aKJbyuera yroBopa, Ha MpUMEp, aKo CTpaHe
yroBope ja he kymai miatutd Tekyhy neHy y Bpeme ucropyke.” BuTHO
je Ia ToHyma caapykKd ofpeady Ha OCHOBY Koje IIeHa MOXeE 1a ce ompemu’

2 Konsennuja YjequmeHnx HalMja o yroBopuMa o MelhyHapoaHoj nponaju pobe
— BK, Cnyoc6enu aucm COPJ, 6p. 10-1/84 ox 31. neuemopa 1984.

3 Bua. Jack Graves, ,,CISG Article 6 and Issues of Formation: The Problem of
Circularity®, The Annals of the Faculty of Law in Belgrade — Belgrade Law Review (Annals
FLB) 3/2011, 133 u ¢n. 34. [Ipema npyrom Munubewy, 4. 14, ct. 1 BK He HaBoam ce na he
noHyzaa Outn obaBesyjyha ako y m0j 1ieHa HHje onpel)eHa HU ofpearBa Hero camo na Hehe
outu 1oBosbHO onpehena. Bua. Bume Herbert Berstein, Joseph Lookofsky, Understanding
the CISG in Europe — A Compact Guide to the 1980 United Nations Convention on
Contracts for the International Sale of Goods, Cambridge 1997, 36.

4 Bup. Peter Schlechtriem (Hrsg.), Kommentar zum Einheitlichen UN-Kaufrecht,
Miinchen 20003, 183; Ingeborg Schwenzer, Pascal Hachem, Christopher Kee, Global
Sales and Contract Law, Oxford University Press, New York 2012, 130.

> Commentary on the Draft Convention on Contracts for the International Sale of
Goods prepared by the Secretariat (Secretariat Commentary), UN DOC. A/CONF. 97/5,
21; Petar Sarevié, Paul Volken (eds.), International Sale of Goods (Dubrovnik Lectures),
New York 1986, 121; I. Schwenzer, P. Hachem, C. Kee, 130. Bux. omnyky y mpemme-
1y Austria, 10 November 1994, Supreme Court (Chinchilla furs case), http://cisgw3.law.
pace.edu/cases/941110a3.html, 29. jyu 2017. Ctpane cy yTBpAMJIEC PACIOH II€HA, a IIeHa
j€ y KOHKpETHOM citydajy Tpebaino na Oyne oapeheHa mpema KBaJIUTETy UCIOpydeHe pobe
(kp3HAa).

® Karsten Schmidt (Hrsg.), Miinchener Kommentar zum Handelsgesetzbuch,
Miinchen 2004, 413.
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(Ha TpuMep, cTpaHe ofpee MeTon ofpehuBama IeHe’ WK Kymall MopydH
poOy HaBolereM IIEHOBHHKA MJIM KaTajora MpojaBlia® Wik Mpojasall mo-
Hy/ly YYHHH ClameM CBOjux nenoBHuka’). LleHa je ompemuBa M Kaga ce
nozipazymeBa. To he penoBHO OHMTH ciTydaj KoJ KYTIOBHHE PE3epBHHX JIEIO-
Ba WM poOe peHOMHUpaHHX mpoussohaua.'’ YV ToM ciyuajy cMarpa ce aa je
KyTiall MPUCTAao Ja IUIaTh IeHy npenBul)eHy neHoBHUKOM mponasia. Omupe-
JIMBOCT I[CHE MOYKE TIPOU3IIA3UTH U U3 TIPAKCe YCIOCTaBIbeHe H3Mel)y cTpa-
Ha, Tj. U3 MPETXOAHUX YrOBOpa O Mpoaju ucTe BpcTe pode. U mocnenme,
M30CTaBJbalkbe MOJATaka O LEHW Yy MOHYAW Hekana ykasdyje Ha npehyTHo
onpeheHy neHy koja Tpeba ja ce yTBpau TymademweM. [Ipu Tymauemy Tpe-
0a yTBpIUTH CTBapHY BOJBY YTOBOPHHX CTpaHa, Koja ce Hajuemrhe oryena
y W3BpLICHY yroBopa. HarmoHanHu cyfioBu cy nokasau ojpeheny ¢rek-
CHOMITHOCT Y OMHOCY Ha TO MUTae, T¢ CYy CMATPalH Jia je IIeHa JOBOJLHO
ozpehena kaja je ompeheHa nim oxpearBa Ha HEKH HauKH.'!

C nmpyre crtpane, nmpemMa wi. 55 BK, xaga je yroBop myHOBa)KHO
3aKJbyueH, ald HU H3PUYUTO HH MpehyTHO He ojpeljyje HUTU caapKu

7 Loukas Mistelis, ,,Article 55 CISG: The Unknown Factor®, Journal of Law and
Commerce 25, 6/2005, 289, 290. Bun. omnyky y npenmery Austria, 10 November 1994,
Supreme Court (Chinchilla furs case), http://cisgw3.law.pace.edu/cases/941110a3.html,
29. jyu 2017.

8 Waulf-Henning Roth, Christian Kunz, ,,Zur Bestimmbarkeit des Preises im UN-
Kaufrecht”, Recht der Internationalen Wirtschaft: Betriebs-Berater International 43,
1997, 1: 17-21. Secretariat Commentary, 21. Bun. omnyky y npeamery Germany, 10
October 2001, Appellate Court Rostock (Frozen food case), http://cisgw3.law.pace.edu/
cases/011010g1.html, 29. jyn 2017. (xynan je mopydmBao poOy Ha OCHOBY LEHOBHHKA
MIpOJaBIa).

 Austria, 15 June 2000, Appellate Court Graz (Ski shoes case), http://cisgw3.
law.pace.edu/cases/ 000615a3.html, 29. jyu 2017.

10" Heinrich Honsell (Hrsg.), Kommentar zum UN-Kaufrecht, Ubereinkommen der
Vereinten Nationen iiber Vertrdige iiber den Internationalen Warenkauf (CISG), Berlin —
Heidelberg 2010, 105; W. H. Roth, C. Kunz, 1: 17-21; Cesare Massimo Bianca, Michael
Joachim Bonell, Commentary on the International Sales Law, The 1980 Vienna Sales
Convention, Milan 1987, 141. Switzerland, 5 December 1995, Commercial Court St.
Gallen (Computer hardware devices case), http://cisgw3.law.pace.edu/cases/951205s1.
html, 29. jyn 2017.

"' Bun. sume Larry A. DiMatteo, Lucien Dhooge, Stephanie Greene, Virginia

Maurer, Marisa Pagnattaro, ,,The Interpretative Turn in International Sales Law: An
Analysis of Fifteen Years of CISG Jurisprudence®, Nortwestern Journal of International
Law and Business 2/2004, 338. Bun. omnyky y mnpeametry France, 22 April 1992,
Appellate Court Paris (Fauba v. Fujitsu), http://cisgw3.law.pace.edu/cases/920422f1.
html, 29. jyu 2017. Cyn je cmarpao Ja je YroBOPHOM OIpea0OOM O onpehuBamy ICHE y
CKJIagy ca TPXKUIIHUM KpeTamHMa, IIeHa NOBOJbHO onpehena. Germany, 3 August 2005,
District Court Neubrandenburg (Pitted sour cherries case), http.//cisgw3.law.pace.edu/
cases/050803g1.html, 29. jyn 2017. Cyg je 3ay3eo cTaB 1a je JOBOJHHO Jla (haKTOPH HyXK-
HU 32 ofpehuBame LeHe MOCToje Y KacHHUjeM TpeHyTKy. LleHa je onpenuBa dak u oHzma. Y
npeamety Chinchilla furs case, cyn je yTBpAHO JAa je IIeHa JOBOJEHO oxpeljeHa Tako IITo
cy crpaHe JeduHHCcane LEHOBHH OKBUP 3a poOy. CTpaHe y KOHKPETHOM CIy4ajy HHCY
ozpeuie MeTos oApehuBama IeHe.

182



Cannpa @umep Llo6or (ctp. 180-198)

oapenOy o onpehuBamy 1ieHe, cMaTpa ce a cy CTpaHe, YKOJIUKO He OCTOjH
WHIWIMja 33 CYNpPOTHO, nMpehyTHO yMyTHiie Ha IeHy Koja ce Y TPEHYTKY
3aKJby4eHa YroBOpa peJOBHO HarulahmBaia y OZHOCHO] CTPYIH 3a Tak-
By poOy MpojaTy Ioj CIMYHUM OKOoMHOCTUMA.'!? [IpuinrkoM aHais3e oBe
oapende Tpeba UMaTh y BUAY Ja CPIICKU TEKCT Y 3aKOHY O paTu(HUKanuju
Konrenmuje YjennumeHnx HalMja 0 yroBOpUMa o0 MeljyHapoaHOj TIpoaaju
po6e!® u3 1984. roguHe HHje UCTOBETaH MOMEHYTOj dopmynanuju.'* 13
cprckor tekcta BK mpousnasu na HeonpehuBame 1eHe y yroBopy Mo.-
pasymeBa Ja cy cTpane npehyTHo mpucTane Ha oapeheny 1eny, 1ok je u3
SHIVIECKOT' TEKCTa jaCHO J1a Ce y CIIydajy open-price yroBopa cMmarpa Ja
cy crpane npehyTHo ynyTuiie Ha onpeleHy LieHy, a He ja TIOCTOjU HHXOB
npehyTHH pUcTaHak.

OcHoBHa cBpxa wiI. 55 BK je na ce ctBopu Mexanm3am 3a oapehu-
Bame IICHE KajJa je yroBop IMYHOBAXKHO 3aKJby4eH, a I[eHa HUje HU
onpehena au oxgpenuBa. Mehytum, Tpeba nmatn y Buay na wi. 55 BK =He
MOXKE JIa Ce KOPHCTH Kao 3aMeHa 3a CIopa3yM CTpaHa y morieny ieHe. '
HaBeneno Baku Kajia MOCTOjU CHOPa3yM cTpaHa o onpehuBamy IieHe, a
oHa He Oyze oapeheHa y ckiIaay ca criopa3yMoM!'® niin HaKHAIHO TIOCTaHEe
Heoxpenuaa. '’

12 To je ayTopkuH TpEBOI 3BAHMUHOT CHIMECKOT TEKCTA KOHBeHImje. Ha eHrie-
CKOM je3HKy, KOjH je jemaH of IecT 3BaHMYHUX je3uka Koumenmwje, wi. 55 BK mracu:
Where a contract has been validly concluded but does not expressly or implicitly fix or
make provision for determining the price, the parties are considered, in the absence of
any indication to the contrary, to have impliedly made reference to the price generally
charged at the time of the conclusion of the contract for such goods sold under comparable
circumstances in the trade concerned.

B Cyorcbernu muem COPJ — Melynapoouu yeosopu, 6p. 10—1/84.

14 Cprcku Teket wi. 55 BK rmmacu: ,,Kax je yroBop BasbaHO 3aKJbydeH a Ja LieHa
3a mpopary poOy HHje y yroBopy HU HM3pH4nTO HH HpehyTHO oznpeljeHa HUTH y HeMy
¥“Ma opendu Ha OCHOBY KOjUX OM ce Moriia yTBpAuTH, cMarpahe ce, ako HHje CYMpPOTHO
HaBe/IEHO, Jla Cy cTpaHe mpehyTHO mpHcTane Ha ILEHy Koja ce y TPEHYTKY 3aKJbydema
YToBOpa peloBHO HarulahiMBaia y OJHOCHO] CTPYLM 32 TakBy poOy MpPOAATy MOA CIIyYHHM
OKOJIHOCTHMa.

15 Bun. omnyky y npeamery Germany, 9 May 2000, District Court Darmstadt
(Video recorders case), http://cisgw3.law.pace.edu/cases/000509g1.html, 29. jyu 2017.

16 Bun. mapa. 3.3. ommyke y mpeamery Russia, 9 April 2004, Arbitration pro-
ceeding 129/2003, http://cisgw3.law.pace.edu/cases/040409r1.html, 29. jyun 2017. Ctpane
cy yrosopwie Ia je HyXHO jaa Oynme onmpeheHa mena 3a poOy koja he Outm ucmopyue-
Ha y oxpehenom nepuoxay. Cropa3ym cTpaHa o LEHH Tpebajo je Ja yciaeAd Y MOMEHTY
KacHHjeM y OJIHOCY Ha BpeMe 3aKJbyuera yroBopa. ¥ apOHTpakHOj OUTYILH je 3ay3eT
CTaB J]a TakaB CIIOpa3syM HMILIMIMpA J1a Cy CTpaHe LeHy cMmaTpaie OMTHHM eJIeMEHTOM
yroopa. CxoHo TOoMe, HeozxpehuBame LieHe UMa 3a IOCIIEIHIYy ja YTOBOp O IPOAAjH 3a
onpelheHu nepros HHje 3aKJbyUeH.

17" Bun. Larry A. DiMatteo, ,,Critical Issues in the Formation of Contracts under
the CISG*, Annals FLB 3/2011, 67. Bua. omnyky y npenmery Russia, 3 March 1995,
Arbitration proceeding 309/1993 (Implicit agreement on price case), http://cisgw3.law.
pace.edu/ cases/950303r1.html, 29. jyn 2017. Ctpane cy yroBopuie na he nueHy onpeauta
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V ciyuajy Kaja je yroBop IMyHOBa)XHO 3aKkJbydeH, wi. 55 BK mona-
3U O IPETHOCTaBKe aa cy crpade npehyTHo ymyTtrie Ha Tekyhy neHy'®
KO0ja je MmocTojaia y TpeHYTKY 3aKkJbyuera yropopa. [Ipurom Tpeda umaru
Ha YMy Ja IUTambe MyHOBAXXHOCTH yroBopa y ckiany ca wi. 4 BK Huje
pEryarcaHo KOHBEHIHjoM. °

Unanom 14, ct. 1 BK npenBuljeHo je na 1ieHa y moHyau Mopa OuTH
OapeM oJperBa, jep ce y CYNpPOTHOM H3jaBa BOJbE HE CMaTpa MOHYIOM,
mok ce y wi. 55 BK mpernocraBira cynpoTHa cuTyanmja 1a jeé yroBop
3aKJbYYCH a Jla y BeMy IieHa Huje Owia ompehena wiau oapenusa. M3
je3UYKOT TyMayerha THX HOPMH IPOM3JIa3d MPOTHUBPEYHOCT U IOCTABIbA
ce MUTame J1a JIM je U MoJ KOjuM ycloBuMa Moryhe Ja HacTaHe YroBop
y KoMe 1IeHa HHje oapeljeHa Hu oxpenusa. Jlok 4n. 14, ct. 1 BK mperex-
HO CaJpK1 NPETIOCTABKY KOjH EJIEMEHTH NPEICTaBJbajy OUTHE €IeMEHTE
nonyze,”’ y wi. 55 BK npuxBata ce 1a ctpaHe He MOpajy a cMarpajy 1a
je teHa jenan of wux.2! YipaBo 300T T¢ YHEBECHUIIE HEKH ayTOPH CMATpajy
na 4. 55 BK npezacrasiba Tpujym( Hauena ayTOHOMHje BOJbe.?

OcCHOB KOHTpPOBEp3H NpencTasiba ynyhusame y wi. 14, ct. 1 BK Ha
IOBOJHHO ofipeleHy IieHy U open-price nipaBmwio u3 4. 55 BK. V Teopuju

necet naHa npe Hose roguue, anm To HHUCY ypanwie. ApOuTpaka je yTBpawia J1a y jaa-
TOM CIIy4ajy yroBop HHje HacTao. Bua. Takolje pe3oHoBame cyna y npeamery Pitted sour
cherries case, 111, mapa. 3.

18y reopuju npasa Meljynapome mpozaje IOCTOjH CATaCHOCT Aa mojaM Tekyhe
ieHe npousiasu u3 wi. 55 BK u na u3pas ,lieHa Koja ce y TPeHyTKY 3aKJbydera yroBopa
penoBHO HarulahmBasia y OMHOCHO] CTPYLH 3a TaKkBY poOy MpoAaTy MOz CIIyYHHM OKOJHO-
ctuMma“ o3HavyaBa Tekyhy neHy. Taxo Ulrich Magnus, J. von Staudingers Kommentar zum
Burgerlichen Gesetzbuch: Wiener UN-Kaufrecht (CISG), Sellier-de Gruyter, Berlin 2005,
749; K. Schmidt (Hrsg.), 684; Kurt Rebmann, Franz Jirgen Sécker, Roland Rixecker
(Hrsg.), Miinchener Kommentar zum Biirgerlichen Gesetzbuch, Band III, Miinchen
2004, 2642; UNCITRAL, 2012 UNCITRAL Digest of case law on the United Nations
Convention on the International Sale of Goods, New York 2012, un. 76, nmapa. 8, mo-
CTYnHO Ha http://cisgw3.law.pace.edu/ cisg/text/digest-2012—76.html#18, 29. jyu 2017;
Cangpa ®@umiep [o6or, ,,[Toctojame Tekyhe 1eHe kao YCIIOB 32 alCTPaKTHO OJMEpPaBabEe
HaKHaJe mTeTe y npaBy mehyHaponHe u qomahe mponaje”, 30opHux padosa Ilpasnoe ¢a-
kyimema y Hosom Cady 2/2014, 355. O nojmy texyhe nene Bun. Musena Hophesuh,
Ob6um naxnade wmeme 3602 nospede y2o6opa o melhynapoonoj npooaju pobe, TOKTOpcKa
nmucepramyja, beorpam, 2012, 322, 323.

19 Bup. Bume xox Stefan Krdll, Loukas Mistelis, Pilar Perales Viscasillas (eds.),
UN Convention on Contracts for the International Sale of Goods (CISG), Miinchen 2011,
64, 65.

20y nomahoj Teopuju mocToje cxBatama 1a ¢y y wi. 14(1) BK npexpulenn Gutan
eJIeMeHTH yroBopa o MelhyHapoxnHoj nponaju. Bux. Pagosan Bykannnosuh, Mehynapoono
nocrosHo npaso, Kparyjesar 2012, 420; Muowr XXuskoBuh, O6um caznacnocmu neonxo-
OaH 3a 3akmyyere yeoeopa, beorpax 2006, 117.

21 L. Mistelis, 286.

22 Ibid.
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j€ CIIOpHO KakaB je OMHOC u3Mel)y THMX HOPMH, aKo YOIIITE MOCTOjH, Ia
j€ Yy TOM cMHUCITy moTpeOHa eTajbHHja aHaln3a. Ped je 0 TeopHjcKoM U
NPakTHYHOM THTalky, Koje he OMTH peleBaHTHO Kaja HUCY HUCIyHEHE
npernoctaBke u3 wi. 14, ct. 1 BK o ompelheroctn 1ieHe, ogHOCHO Kajia
IIeHa HHje HU MPehyTHO yYWIbeHA OAPEIMBOM, M Kaja MpuMeHa wi. 14,
ct. 1 BK HHje uckipyuena.

2. OJHOC YJIAHOBA 14 1 55 KOHBEHIIUJE YH O
YI'OBOPUMA O MEBYHAPOJHOJ ITPOJAJU POBE

2.1. Ucropujcku mperien

[Mutame campkaja unanoBa 14 u 55 BK m muxoBor omHoca mo-
CTaBJbEHO je MPHIMKOM U3pajie Halprta u goHouemha bK.2 TIpema mpeom
HaIpTy, OWUJI0 je TOBOJHHO JIa TMOHYna npeaBubha ,,/1a mena tpeba na Oyme
riahena‘®, amu Beh y wi. 12, ct. 1 byjopiikor Hanpra yHETO je MpaBuiio
koje oxroapa wi. 14, ct. 1 BK.?> Ha Beukoj koH(epeHIHjH HacTaB/beHa
je pacmpaBa o ToMe JAa JM Tpeba JO3BOJUTH Aa C€ YTOBODP 3aKJbY4d U Y
cly4ajy T3B. open-price yroopa.>®

2.2. CnyyajeBH y KojuMa He MOCTOju koau3suja wi. 14, ct. 1 BK
u . 55 Koneenuuje YH o yroBopuma o mehynapoanoj nponaju pode

VY onpehenum cityyajeBUMa HE MOCTaBJba CE MHUTAKE OJHOCA YL
14, ct. 1 BK u un. 55 BK, ogHOCHO eBeHTyalHa Npa3HUHA y YrOBOPY
nomymasa ce y cknany ca wi. 55 BK. IIpBo, ¢ 063upom Ha 1O na BK
ocrtaBjba MOryhHOCT nenumudHe parudukaiuje’’, mocroje ApkaBe Koje

23 Bun. sume Jelena Vilus, Komentar Konvencije UN o medunarodnoj prodaji
robe, Zagreb 1981, 46—48.

24 Bun. suure Ingeborg Schwenzer (ed.), Schlechtriem & Schwenzer: Commentary
on the UN Convention on the International Sale of Goods (CISG), Oxford 2016, 278; P.
Schlechtriem (Hrsg.) (2000), 183.

25 Momasumre npu mpamu wi. 14, ct. 1 BK npexacrasspano je pememe 1a neHa
He Mopa Outn onmpehena y monyau. MehytuMm, y Toky pama YHLUTPAJI-a mpenuto ce
Ha JAMCHO3UTHBHO IIPaBHIIO Ja LieHa Mopa OuTH oapeleHa WM opeanBa y MOHYAH, a ,,Ha
Kpajy (ce) JOoIuIo 0 OHOTa IITO 3BYYM KaO0 MMIIEPaTHBHO MPABHIIO Jia LIEHA Mopa OHMTH
onpehena wim onpenusa y nmonyau ‘. Tako M. JKuskosuh, 117.

26 Heke menerammje Cy mpejiaraie a ce H30puuie Apyra pedenuma wi. 14, cr.
1 BK, 1ok Ccy ce mpeacTaBHHIM JPYTHX 3eMaba 3ajaraid ja ce o ofHocy wi. 14, cr.
1 u wn. 55 BK naknagHo omtyuu y nmoctynky Behama. Bua. Bume Paul Amato, ,,U.N.
Convention on Contracts for the International Sale of Goods — The Open Price Term and
Uniform Application: An Early Interpretation by the Hungarian Courts®, Journal of Law
and Commerce, 1993, 10, 11 u ¢u. 51, 52; S. Kroll, L. Mistelis, P. Perales Viscasillas
(eds.), 229; 1. Schwenzer, P. Hachem, C. Kee, 135; J. Vilus, 48—49.

27 4p. 92(1) BK.
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Hucy paruduroBaie Jleo II, koju ce oqHOCH Ha 3aKJbyderme yropopa.”
VY TuM AprkaBama ce Ha 3aKJby4ueH€ YTOBOpa NPUMEY]jy MIpaBuiIa Mepo-
JaBHOT MpaBa. YKOJIMKO je MEpPOJAaBHUM IPaBOM NpenBul)eHO Aa moHyna
HE Mopa Jia caAp:Ku MojAaTKe o LeHH pole, yroBOp MOXKe MyHOBAXKHO J1a
ce 3akJpyuu U 0e3 onpehuBama 1eHe. Y TOM Ciiy4ajy LieHa ce oxpehyje y
cknany ca wi. 55 BK.

Jpyro, Hayeno ayTOHOMHjE BOJbE JI03BOJbaBa CTPaHaMa Jia CBO]
YTOBOPHHU OJIHOC Yype[e Ha HayMH Kako HKUMa OIroBapa. Y cKiany ca
IPUHIMIIOM ayToHOMHje Bosbe u3 wi. 6 BK, cTpane mory na omcryme
on 6urno koje ompende caapkane y bK mmm ma m3MeHe mEHO NIejCTBO.
Jakie, cTpaHe M3pHUYUTO MOTY Ja Ce CIOopasyMejy Ja ce Ha HOCTyINaK
3aKJbyuera yropopa Hehe nmpumenutu oapenode caapxkane y bK u na cam
MOCTYIaK 3aKJbydyerha YroBOpa MOABPrHY ApyradjeM MPaBHOM PEKUMY.
Hcro Tako, cTpane Mory ja usMmene niejctBo wi. 14, cr. 1 BK u n1a y Tom
cMucTy MoauUKyjy MpaBWio o oapeleHOCTH TieHe (Ha MmpuMep, MOry
Ia ce cropasymMmejy na he ce moHyma cmarparé ITOBOJEHO onpeheHOM m
aKo He CaJIp’Ku CBe elleMeHTe Koje 3axreBa 4wi. 14, ct. 1 BK). Ocum Tora,
npoJaBal M Kymnai MOTy M IpehyTHO Ja Jeporupajy mpasuia u3 4i. 14,
ct. 1 BK. Haume, BK perynuie moctynak 3akibydema yroBopa myTeM
TIOHY/IE U TIPUXBaTa MOHY/IE, IITO je TUIMYaH HAYMH 3aKJby4eHmha YToBopa,
anu He U uckipyuusu.” Ilpema craBy byxepa (Bucher), 3aXTeB BajbaHe
MOHYZI€ MOXKE Aa CE IMOCTaBH CaMo I0J] NPETIOCTaBKOM /a 3aKJbYUCHE
YroBOpa MpPeTIIOCTaB/ba IOCTOjarkbe MOHYAE, OXHOCHO Ja yYroBOp HHjE
Moryhe 3akJbyuydTH Ha JPYTd HAYUH OCHM IIyTeM MOHYJAE M HEHOI Mpu-
xBara.>’ V meljyHapoqHOM MOCIIOBamy YrOBOPH C€ YeCTO 3aKJbydyjy IMo-
clie YTHX TPEeroBopa TOKOM KOJHX Cy CTpaHe pa3MEHHIIC HH3 MpeJiora
U NPOTHUBIIPEJIOra U MOCTUIVIE CIIOpa3yMe O IOjEAMHAYHUM IMHUTambUMa
Ipe Hero LITO Cy 3aKJby4Hiie KoHa4yaH yroBop.’! Y mpuior Tome roBopu
TO 1TO ce y wi. 55 BK mpernocrapiba 1a MoCTOjU MyHOBA)KHO 3aKJbYUYCH
YTOBOp, aJId HE M /1a jé yroBOp MYHOBAXHO 3aKJby4YCH IyTEM IOHYAE U
HEHOT MpUXBaTa, Hero je Moryhe na Oyne 3ak/byueH U Ha JPYre HAYMHE.
3a 3aKkJbyucHm¢ yroBopa Tpeda Ja MmocToju MoHaIlamhe CTPaHa Koje yKasyje

28 Jancka, lllBencka, Hopgemika u ®uncka cy, y cknaay ca wi. 92 BK, uzjaBuie
na uehe ourtu Besane Jenom II BK.

2% Y upunor Tome rosopy u wi. 2.1.1. YVHUJPOUT npuuuuna melyHapomHuX
TProBUHCKHX yrosopa u3 2016. roguHe (nase: YIILI), mpema kome yroBop Moxe 1a ce
3aKJbYYH WIM NPUXBATOM MOHYJIE WIH APYTMM HOHAIAKEM CTpaHa Koje je JOBOJHHO Ja
nokaxxe BUX0B cropasym. Mcro tako Mnanen Jlpamkuh, Maja CranuBykosuh, Yeogsopro
npago melhynapoone mpeosune, beorpan 2005, 172.

30" paul Piotet, Fritz Sturm, Mélanges Paul Piotet: recueil de travaux offerts a M.
Paul Piotet, Professeur a [’Université de Lausanne, Bern 1990, 386.

31 Cammpa ®umrep 1oGor, Ilpaso mehynapoone npodaje, Hosu Cax 2014, 53.

Bua. un. 2.1.1. VIII] u komenTap y3 Taj wiad. Mucrenuc (Mistelis) HaBOIU J1a Ce YTOBOPH
PETKO 3aKJbydyjy IyTeM IOHYJe W IPHXBaTa MOHyAE. YMECTO TOTa, YeCTO MOCTOjH pas-
MEHa HU3a U3jaBa, I1a je TadHa MMOHy/Aa HelocTwkaH koHuent. L. Mistelis, 290.
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Ha rocrojame odasesyjyher criopazyma. OcuM Tora, y Ipakcu ce yroBOpU
9YeCTO 3aKJbYUyjy MOTIIMCHBAEM.

Y Teopuju He MOCTOjHU jeIMHCTBEHO MUIILJBEE-E O TOME KaJia MOCTOjU
npehytHo nckipydeme wi. 14, ct. 1 BK. [Ipema jenHom craBy, JOBOJBHO
j€ Ia MocCToju Hamepa CTpaHa, Tj. Ja Cy XKellele Ja FUXOB open-price
yrosop Oyze o6aBesyjyh.?? [Ipucranmie Tor craBa HaBOJE Ja JOKIE IOJ
je jacHa Hamepa yroBOpHHX CTpaHa Jia 3aKJbyue yroBOp, KOHCTPYKIIHja
KOHBeHIMje oMoryhaBa cTpaHama Jja U3MEHe JIejCTBO CBake oxpende ca-
pKaHe y B0j, YKJbyuyjyhu u onpendy o onpehenoctu nene u3 wi. 14, cr.
1 BK. EBenryamnu npoOiieMu Koj open-price yroBopa MOTy Ja HacTaHy
Yy BE3W ca MHUTAkEM KaJa je jacHa Hamepa CTpaHa Ja 3aKJbyde yTOBOP.
AKO Cy cTpaHE CBOjy BOJbY M3pa3miie M3BPIICHEM YroBOpa, Tpebaio Ou
cMarpard Aa cy mpehyTHO oactymuie on 3axTeBa m3 wi. 14, cr. 1 BK.
Y cynpoTtHOM, ako O, Ha MpUMEpP, KyHily OWJIO JO3BOJBCHO Jia CE TpHU
M3BpLIEHY yroBopa nos3usa Ha 4i. 14, ct. 1 BK u ma tBpau aa yrosop
HUje HU HAacTao, IOCTojajia OM OMacHOCT J]a HECaBECHO MOHAIIAKkE KyTIIa
Oyne Harpaheno. C apyre crTpaHe, ako YrOBOp jOII HHje W3BpIIEH, N1a JId
MOCTOjU HaMepa Jla ce YroBOp 3aKJby4H, Tpeba Ja ce yTBpAH Yy CKIIamy
ca un. 8 BK. ¥V ToM cmucny 6u ce mpasuio u3 wi. 14, ct. 1 BK mormo
pasyMeTH Kao yIo30peme Jla Ce OJako He MPETIIOCTaBH Jia TOCTOjU Ha-
mepa.? [Ipema apyroM MHILBCHY, 3a TpehyTHO U3y3uMame wi. 14, cT. 1
BK mocTojame Hamepe 3a o0aBe3WBameM caMoO MO cebu HHje JOBOJHHO
U HE MOXKe Ja JIeporupa 3axTeB 1a MoHyda Oyae JoBosbHO oxpehena.’*
Kao pasnor 3a TakaB craB HaBOAM C€ Jja MOHYAY MPEACTaBba MPeIyor 3a
3aKJby4eHe yroBopa ynyhen ompeleHom mim ofpehieHuM JUIMMa, aKo je
JOBOJBHO ofipeheH u ako MmocToju Hamepa 3a obaBe3uBameM.> IIpehyTHO
n3ysumame 4. 14, ct. 1 BK mpernocrasiba ce camo kajga yroBop Oyne
W3BpIIIEH W TOpe] HemocTarka y oapehuBamy 1neHe. KoHayHo, HEKH Ko-
menTtaropu BK 3acrymajy jomr pecTpUKTUBHUJU CTaB W IOCTaBIbajy
MATake Ja JU | 3aIlITO jeAHOCTpaHa M3jaBa BOJbE KOja HE IMPEACTaBIba
noHyy (jep HUje TOBOJbHO oapeheHa) Moxke 300T UCIOpyKe pode Ja Imo-
craHe Basbana.’® [Ipucranuiie mpBa jBa cTaBa CariacHe Cy Ja YKOIHKO Ce

32 Buy. sume Ipenpar LisetkoBuli, 3axwyuusare yzo6opa o mehyrapodnoj npo-
daju pobe, marucrapcka tesa, [IpaBau ¢axynrer y Humry, Humr 2000, 67; M. XKuBkoBuh,
118-119.

33 Bua. sume Ulrich Magnus, ,,The Scandinavian Reservation under Art. 92
CISG*, 208, http://www.scandinavianlaw.se/pdf/57-10.pdf, 29. jyn 2017.

3% Bux. K. Rebmann, F.J. Sicker, R. Rixecker (Hrsg.), 2225; John O. Honnold,
Uniform Law for International Sales under the 1980 United Nations Convention, The
Hague 19993, 153.

3 Bun. npBy peueHuny wi. 14, ct. 1 BK.

36 Buy. sume K. Rebmann, F. J. Sicker, R. Rixecker (Hrsg.), 2228; bumiuncku
(Bydlinski) roBopu 0 mapamokcy Kajia U3 HEIIyHOBa)XKHE ITOHYJIEC ITyTEM IPUXBaTamba MOXKE
Jla HacTaHe MmyHoBaXkaH yrosop. P. Piotet, F. Sturm, 386.
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YTBPAY Jia IOCTOjU MpeNyTHH Cropa3yM CTpaHa O M3y3uMamy 4i. 14, cT.
1 BK, 3a momymaBame MpasHuHe y yroBopy ciyxu €wi. 55 BK.27 ¥V mo-
MCEHYTHM CJTydajeBUMa Ha 3aKJbYUCHE YTOBOpa HE NMpUMEYje ce Wi. 14,
ct. 1 BK, ma ce cxomHO TOME He MOCTaBJba MUTamkE OAHOCA WiI. 14, cT. 1
BK u un. 55 BK.

Crpane Mory Jia ce cropasymejy na he Kymai IiaTuTH LeHy Koja
Ce y TPEHYTKY 3aKJbyueiha yroBopa peaoBHO HarutahwBaiga y OXHOCHO]
CTPYIIM 32 TAaKBY pOOy MOJ CIUYHUM OKOJIHOCTUMA. Y TOM CIy4ajy TOHY-
Jla ce cMaTpa A0BOJBHO ofpehenom, a 4. 55 BK ce mpumemnyje Ha 0CHOBY
Criopasyma cTpaHa.

Konauno, moryhe je ma u3 mpakce ycrocTaBJbeHE m3Mel)y cTpaHa
WIM U3 MEPOJaBHUX OOMYaja MPOM3JIa3u Ja lieHa y MOHYIH He Mopa Jia
Oyne Hu oapehena Hu onpenusa.’®

Cwmarpamo na ogHoc usmMely wi. 14 BK u . 55 BK Huje ciopan Hu
KajJa cTpaHe yroBope Aa he ueHy oapenutu Tpehe nume. Y ToM ciiyuajy,
ucnymeH je 3axteB u3 wi. 14 BK o oapehenoctu monyne, a tpehe nuie
[IeHy MOXKe Jla OIpeNr U mpeMa Kpurepujymuma u3 4. 55 bK. Mehytum,
ako Tpehe nmuie He MOXKe WIIM HE JKETH Jla OApEeAr IIeHy, a YyTOBOp HE
Ca/Ip’)Ki HU M3PUYUTO HU NpehyTHO MpaBUIIO KaKo Jia ce ONIpelu IICHA,
MEPOIAaBHO HAIMOHAIHO MPaBo OIydyje O mociequiama.>

2.3. CraBoBu mokTpuHE 0 ogHOCY Wi. 14, cT. 1 u wi. 55 Konsenmuje YH
0 yroBopuMa o MehyHapomHoj nmpomaju pode

Opnoc wi. 14, ct. 1 BK u un. 55 BK pa3marpas je y TOKTpUHU TIpa-
Ba mehyHnaponue npozaje. [locroje OpojHr aprymeHTOBaHH U MeljycoOHO
CYIPOTCTaB/bCHU CTaBOBU KOjH TO MUTAME JOJATHO MPOOIeMaTH3Yyjy.

VY Teopuju 3acTymaHd CTAaBOBH MOTY Ja c€ Ipynuily Ha cienehn
HauuH. MHOTH ayToOpH amncoilyTHY HpemHocT najy w@wi. 14, ct. 1 BK.4
[Ipenmor 3a 3akibydere yroBopa MpeacTaBiba MOHYAY YKOJIHUKO je yiyheH

37" Hero rako, Ingeborg Schwenzer (ed.), Schlechtriem & Schwenzer: Commentary
on the UN Convention on the International Sale of Goods (CISG), Oxford 20103, 260 u
267; K. Schmidt (Hrsg.), 412. YV npenmery Pitted sour cherries case, cyn je 3ay3eo cTaB
na ¢opmynandja y yroopy aa he uena 6utu ompelena ,,y ce3oHu™ Tpeba aa ce Tymadu
kao npehyraH cropa3sym o ce30HCKOj lieHH npozasua 3a 2003. roguHy U Ja ce oapenu
npema crangapauMa u3 wi. 55 BK. Bun. mapa. 6(a) omnyke y mpenmery Switzerland, 3
July 1997, District Court St. Gallen (Fabrics case), http://cisgw3.law.pace.edu/cases/
970703s1.html, 29. jyn 2017.

38 Bug. uin. 9 BK.
39 By eumme I. Schwenzer (ed.) (2010), 264.

40 Qecretariat Commentary, 46; Peter Huber, Alastair Mullis, The CISG — A new
textbook for students and practitioners, Sellier — European Law Publishers, Miinchen
2007, 76; M. Xuskosuh, 123. Bun. Bume P. Schlechtriem (Hrsg.) (2000), 184; K.
Rebmann, F. J. Sacker, R. Rixecker (Hrsg.), 2227; I1. LiBeTkoBuh, 59.
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onpeherom muiy (JIUmKMMa), JOBOJBHO ofpel)eH U yKa3yje Ha Hamepy Io-
HyJHOIIa Ja ce 00aBeke y ciydajy npuxsarama. @apacBopt (Farnsworth)
W JIpyre MPUCTAIUIE OBOT, MIPUIMYHO PECTPUKTHBHOI CTaBa IOJa3e Of
TOTra J1a MOHYAa MOpa Ja CaapXH HEKH MeTox oxpehuBama IeHe na Ou
oo Mmoryhe 3akibyuntu myHoBaxkaH yrosop.*! C apyre crpade, ui.
55 BK moxe na ce mpuMeHH Ha onpelhuBame IeHE TeK Kaua ce YTBPIH
MOCTOjarbe MMyHOBAKHOT yroBopa.*? Y Teopuju ce HaBOJH Ja je ujeja npu
uspaau BK Guna na wi. 14 uma npennoct Hax wi. 55 BK.* 3arosop-
HUIIM T€ UJEeje UCTUYY Ja CBa TPH ycioBa Tpeba aa Oyay KyMyJaTHBHO
UCIyH-CHA J1a OU ce M3jaBa BOJbE CMaTpasa MOHYIOM U J1a BOJba CTPaHa 3a
00aBe3WBamEM HE MOXKE J1a 3aMEHHU WJIM HAJIOMECTH HemocTajyhu ycioB
onpeheHoctn nonyxae. CMaTpaMo Ja ce€ OBOM MUIILJBEHY MOTY YIIyTHTH
030mwbHe puMende. [IpBo, mpuxBaTame TOT cTaBa UMaio OW y HajMamby
PYKy KOHTpPaJUKTOPHE MOCIENUIIE 1a ce y nomieny onpeheHoctu noxnyne
3aXTEeBajy CTPOXKH YCIOBH HETO 3a caM yroBop o npofaju. Jpyro, ykomnu-
Ko ce mpuxBaru Aa wi. 14 BK tpeba na mma npegHocT y onHOCY Ha 9wi. 55
BK, onpaBmano Moke J1a ce TIOCTaBH NMUTamke 3Hadaja u cBpxe wi. 55 BK.

Jpyru, cynpoTaH cTaB, IoJjla3u OJ Tora jAa MPEeaHOCT uma 4. 55
BK u nma 3axteB u3 wi. 14, ct. 1 BK na niena tpeba na Oynae omapehena
Hema zejctBo.* CXOIHO TOMe, YCIIOB Ja MOHyAa Mopa OWUTH JTOBOJHHO
oapehena y open-price yroBopuma Hema 3Hadaj. JeqMHO je BaKHO 1a
JIM je TOCTojana BoJba CTpaHa 3a 00aBe3MBameM, KOjy OHE MOTY Jia W3-
paze mpuunto (wi. 6 bK) u korxiyneaTaum paamama (4. 8, ct. 3 BK).
[Ipema Kapomnycy (Karollus), un. 14 BK npencraBba camMo CMEpHHITY 3a
TyMauewe: Tpebayio Ou Ja MOCTOjU MPETIOCTaBKa Ja CTpaHe HeMajy Ha-
Mepy Ja 3aKJbyde YrOBOp Ipe HETo IITO je IeHa oJpeheHa MU yuumbeHa
OpeIMBOM. AJIH, aKO MOXKE Jla c€ JOKaXe Ja Cy CTpaHe MMalie Hamepy
Jia 3aKkJbyue yroBop u 0e3 ozmpehema neHe, HaMepa cTpaHa Tpeba aa uMa
npernHoct.* C 063upom Ha To aa wi. 55 BK jacHo mpuxBara moryhHOCT

MOCTOjarha IYHOBOXHOT YroBopa y KOoMe IleHa HHUje HH onpehena Hu

4l Nina M. Galston, Hans Smit (eds.), International Sales: The United Nations
Convention on Contracts for the International Sale of Goods, New York 1984, 3-9; P.
Amato, 10.

42 Peter Schlechtriem, Uniform Sales Law — The U.N. Convention on Contracts
for the International Sale of Goods, Manz, Vienna 1986, 81; Secretariat Commentary, 46;
Heinz Georg Bamberger, Herbert Roth (Hrsg.), Kommentar zum Biirgerlichen Gesetzbuch,
Band III, Miinchen 2003, 2788.

43 Bun. 1. Schwenzer (ed.) (2016), 279 u dH. 95.

4 Bun. Bume 1. Schwenzer (ed.) (2016), 279; P. Schlechtriem (Hrsg.) (2000), 184;
C. M. Bianca, M. J. Bonell, 407; K. Schmidt (Hrsg.), 413; S. Krdll, L. Mistelis, P. Perales
Viscasillas (eds.), 229; M. Xuskosuh, 118.

45 Martin Karollus, ,,Judicial Interpretation and Application of the CISG in Germany
1988-1994%, Cornell Review of the Convention on Contracts for the International Sale of
Goods 1995, 60.

189



Amnamu [paBHor ¢akynrera y beorpany, rommaa LXVI, 1/2018

ofipeqrBa, MoOpa ce OI0alMTH TBP/ba 1a HeoApehuBame 1eHe y MOHYIN
UCTY YMHHU HeBasbaHOM Tpema wi. 14, ct. 1 BK.4

[Ipema Tpehem MuNUIBEHY, 3a orieHy ogHOca Wi. 14, ct. 1 BK u .
55 BK tpeba pasrpaHu4uTH MOJbe NPUMEHE HOPMH U OATOBOP TPasKu-
™ y cucremarm3anyju bK. Un. 14, ct. 1 BK omHocH ce UCKIbydnBO Ha
3aKJbyderbe yropopa, a wi. 55 BK Ha yrosop y uenunu. +’ IMomro ce y 4.
55 BK He HaBoaM A2 je MyHOBa)kaH caMo YrOBOD KOjH je 3aKJbY4eH IMyTeM
MOHYJIE ¥ BheHOT TpuxBara, wi. 55 BK uma nonyHcky GyHKINjY U CITy)Ku
3a ozmpehuBame 1eHe y MyHOBAKHO 3aKJbYUYEHOM open-price yrosopy. C
0031poOM Ha Pa3IMuuTO MOJbE MPUMEHE HOPMH, U3Mel)y BHX He TIOCTOjU
HUKaKaB OJHOC, HU Komu3uja. OCHOBHO YIOPHINTE 32 TO MHUILBCHE je
YHHCHUIIA J]a YTOBOP MOXKE Jla HACTaHE W Ha Jpyre HauWHe, a He camo
MyTeM TOHyIe W HeHor npuxBara. OCUM TOra, HEKH ayTOpH, YIIPaBO
300r pa3iIMyYUTOr 10Jba MPUMEHE HOPMH, Pa3MaTpajy W Ja JIh je 3aXTeB
3a ongpehenomthy u3 wi. 14, ct. 1 BK MeponaBaH y BpeMe HCITyHEHha yTo-
BOpa WJIM C€ OH OJHOCH CaMO Ha BpeMe 3akibyuema yroopa.*® Ilpucra-
JUIle TaKBOT CTaBa HABOJE Ja TMOHyJAa MMOCTaje MpelieBaHTHA Kajga yro-
Bop Oyze 3aKJby4eH, a caMO 3aKJbyueH-¢ yroBopa JoKa3yje Ja je ToHyaa
Ouia I0BOJBHO ofipeljeHa, He3aBUCHO J0 TOra Jia JIM je y B0j HocTojana
oapenba o ompehusamy rene.* Yak u ako je MoHyAa OMia HEIOBOJHHO
onpehena, 3akJpyUeHm-e yToBOpa MOXKE J]a C€ N3BEJIE U3 FheTOBOT H3BPIIEHA.
Tymaueme npaBuiia Koja ce OIHOCE Ha MOHYAY HE MOXE Jla ce MPUMEHHU
jeTHOM Kaja je YroBop 3akJby4eH. Y TPWIOT HaBEIACHOM TOBOPH WU TO
wTo, npemMa (GopMyJIaldju U HEroBOM MeCTy y KoHBeHImju>’, wi. 55 BK
He o0yxBara 3akijbydyeme yropopa. Lltasume, un. 55 BK mpermocrasiba
Jla TIOCTOjU MyHOBAXHO 3aKJbY4YEeH YyTOBOP.

Jenan on 3actymanux je m craB ma wi. 55 BK mpencraBipa lex
specialis y oxBupy 4i. 14, ct. 1 BK 3a oxpehusame mene.’' Ilonasna
npeMuca TOr 3Ha4ajHO JHOepalHujer MuLUbewa je na wi. 55 BK uma
TOTYHCKY (YHKIMjy W na oMoryhaBa ma ce ,IIEHOM KOja C€ PelloB-
HO HamahuBana y Bpeme 3ak/byuerha yroBopa™ OTKIOHH HEIOCTaTaK
oIpeheHOCTH IIeHe WM MeToia 3a HeHo oapehuBame. CnuyaH craB
canpxu n Komenrap Cekperapujara 1a JOK IIOCTOjH HaMepa CTpaHa 3a
o0aBe3uBameM, NIPaBUIIMMa KOjUMa j€ peryjiMcaHa npojaaja pode Mory jia

46 Bup. H. Bernstein, J. Lookovsky, 35.

47 Taxo K. Schmidt (Hrsg.), 414; S. Kroll, L. Mistelis, P. Perales Viscasillas (eds.),
230. Bua. H. Honsell, 106.

4 Cynporan cras K. Rebmann, F. J. Sicker, R. Rixecker (Hrsg.), 2228.
4 C. M. Bianca, M. J. Bonell, 407.

0" Yy, 55 ce manasu y Jeny Il xousenmuje — ,,IIpoxaja poGe®, 1ok ce wi. 14 na-
na3u y Jeny Il xoHBeHIMje — ,,3aK/bydeHe yroBopa™.

31 1. Schwenzer, P. Hachem, C. Kee, 135 u ¢n. 43.

190



Cannpa @umep Llo6or (ctp. 180-198)

ce monyHe HenocTajyhu ycnosu.”? Cono (Sono) HaBoau 1a he ca mupom
MIPUMEHOM KOHBEHIIHje OMTH TEIIKO TBPAWUTH Ja IieHa HHje Omiia o3Hade-
Ha Oapem mpehyTHO cBe 0K BoJba MOHYyAMONA Ja Oy/e Be3aH MPUXBATOM
HOHYJIC MOYKE Ha JPYyrd Ha4MH Jaa ce yrBpau.>> CIHYHO, MOCTOje CTaBO-
BU Y TEOPHjH JIa KOHTPAJTUKIMja MOXKE Jla Ce Pa3pelld TyMauemheM Jia ce
mojam ,,yHOBaXXHOCT* u3 wi. 55 BK ogHOcH Ha cBe yciioBe U3 yroBopa
ocuM oapeljersa 1eHe. Ako OM ce TaKBO CXBATambe MPUXBATIIO, MOHYIA
Koja je HeoapeheHa y morienay meHe Moria Ou 1a ce TYMadd Y CBETITY L.
55 BK, 1j. Mmornio Ou ce cmarparu na npehyTtHo ynyhyje Ha 1eHy koja ce
penoBHo Harutahyje 3a ucry pooy.>*

Cmarpamo aa je moOpa cTpaHa HaBeIEHOT CTaBa LITO y MPBU IUIaH
UCTHYE HAueNno ayTOHOMHUje BOJbE, Ma aKO0 IOCTOjU BOJbA YTOBOPHHX
CcTpaHa 3a 00aBe3WBamEM, KOja jé HAKHAIHO MOTBphEeHa W HM3BPLICHEM
yroBopa,’® MOCTaBJhake MPECTPOTHX 3aXTEBA 3a OIpel)eHOCT MOHy/Ie Hitje
OMpaBJaHO U IITETUIO OM HECMETaHOM OlBHjamby MeljyHapoaHe TProBu-
He. Jlpyro, MOMEHYTH CTaB je Jo0ap | 3aTo IUTO NPENCTaBba TyMaueHe
kojuM ce wianoBH 14 u 55 BK noBoze y ckiiax u He HCKJbY4yje ce mpuMe-
Ha HUjeaHor o muX. [apo (Garro) ce 3anaxe 3a To Ja ce y KoOu(HUKOBa-
HOM CeTy MpaBuJjia Kao IITO je beuka KOHBeHILMja YYMHHU TOTpedaH Harop
Ja ce pa3ymejy Hau3IvieJ MHKOMIATHOMIIHE onpenlde Tako Ja ce U3 HHX
n3By4e cmucao. Hagame rctuue 1a je 3aMHUCIMBO U MIPUXBATIHHBO Ja Ce
3Hayeme wi. 14, cr. 1 u wi. 55 BK momupu.>® Cmarpamo 1a yKOJIHMKO Y
MOHY/W LIeHa HHUje HU M3PUYUTO HU mpehyTHO oapeleHa HUTH onpeauBa,
y oapehenum ciyuajeBuma Tpeba mohu ox Tora na Cy cTpaHe y CKiIany
ca wi. 55 BK mpehyTtHo ynyTuie Ha 1eHy Koja ce pefnoBHO HarmahuBana
3a TakBy poOy y BpeMme 3akibyuera yroBopa.’’ To je mpUXBaTJbHBO jep
ce ynyhyje Ha 00jekTHBHO onpeljeHy LieHy y BpeMe 3aKJbyuerma YroBO-
pa u TMMe oHeMoryhaBa ex-post OMOPTYHHCTHYKO MOHAIIake OMII0 Koje
0]l yroBopHuX cTpana. Ha Taj HaumH ce obe cTpaHe crpedaBajy Aa ce
M03MBajy Ha HeoApeleHOCT MOoHy/Ae aKo ce IeHa pode Ha TPKHUILTY Mpo-

32 Secretariat Commentary, 21. Bux. takolje L. A. DiMatteo ef al., 341.
33 p, Sardevié, P. Volken (eds.), 122.

% Bun. P. Schlechtriem (1986), 81 ¢m. 319.

35 Bup. ommyky y mpeamery Switzerland, 3 July 1997, District Court St. Gallen

(Fabrics case), http://cisgw3.law.pace.edu/cases/970703s1.html, 29. jyn 2017. Cyn je
3aKJbYYHO 71a, ¢ 003MPOM Ha YMILCHMILY Jla je YTOBOP M3BPIICH, HEJOCTaTaK U3PHYUTOT
onpehema 1eHe He crpevaBa 3BpIiIeke yropopa. [leHa Tpeba ma ce oapenu npema 4. 55
BK, koju mpencrasiba oapendy 3a MonymhaBambe Mpa3HUHA.

36 Alejandro M. Garro, ,,Reconciliation of Legal Traditions in the U.N. Convention
on Contracts for the International Sale of Goods®, International Lawyer 1989, 464.

7Y npenmery Frozen food case, cyn je HaBeo na ce 4. 55 BK 3acHnBa Ha mpert-
MOCTaBILM Ja Cy cTpaHe m3Bpiuwie npehyTHo ynyhuBame Ha LeHy Koja je HarulahuBaHa
HOJ] CIMYHUM OKOJIHOCTHMA 3a CIIMYHY poOy Y BpeMe 3aKkJbyuerha yroBopa y UCTOj CTpy-
¥, CBE JJOK HE MOCTOj€ WHAMIM]jE MIPOTUB TAKBE MPETIIOCTAaBKE .
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MEHH Ha BUXOBY 1TeTy.® Ha Kpajy, Taj CTaB je y CKIIaay U ca MPUHIHIIOM
in favorem contractus. Hanme, uin. 14, ct. 1 BK He cMe na ce Tymauu Tako
Jla crpeyaBa HaCTaHAaK yroBopa, a LieHa MOXKE Jla C€ OIpeaM Yy CKIIaay ca
KpuTepHjyMuMa caapkanuM y 4. 55 BK.*° HapaBHo, y cityyajeBuma kaaa
je ped o pobu Koja Hema Tekyhy 1eHy (HITp. HOB MPOU3BOJ Ha TPXKHIITY®
nim poda Koja ce MPOM3BOIM 10 crienupuKanyjma Kymma), wi. 55 He Ou
MOrao Jia ce KOPHCTH M Taja OW Mopayio Ja ce cMaTpa Aa MOHyAa HUje
JIOBOJBHO ozpeleHa.

VY nenmy nmuteparype je 3ay3er craB na 3axreB w3 wi. 14, cT. 1 BK
y Be3u ca oxapeljeHourhy MOHyAE CIyKM CaMO 3a pa3rpaHUYCHE IOHY-
Jie O] TIO3MBAa Jla C€ yYWHU Nonyaa (invitatio ad offerendum) u3 un. 14,
ct. 2 BK.%! Axo mpemiory Hemoctaje ompeljeHoCT, mpumManai he TakBy
u3jaBy OJ MoYeTka MONM Ja pasyme Kao Mpeior Ja ce YYHHH MOHYIa
ca oapeheHHM cajapikajeM WM Jla ce 3aloyHy nperoBopu. Kpurepujym
JIOBOJbHE onipeljeHOCTH MOHYe, TpeMa TOM MUIIJBCHY, CTBapa MPENnpeKy
Jla ce MPEAJIor YyroBopa mpepaHo KBanu(dukyje Kao MoHyza momo0Ha 3a
npuxsar.’? [Ipucranuiie oBe Ujaeje HaBoOjE Ja Jpyra pedeHuna wi. 14, cr.
1 BK cnyu 3aliTUTH MHTEpeca MOHYAUOLA U A3 MPeACTaB/ba MPaBUIIO
TyMauema y TMOIVeNy MOCTOjaba BOJbE MOHYAHONA 3a obaBe3nuBameM. "
CMmarpamo 1a ce HaBEJICHO HE MOXE MPHUXBATHUTU jep OM y TOM Ciydajy
ycnoB oapehenoctn nonyzae u3 wi. 14, ct. 1 BK 6no cBenen Ha uHANIIN]Y
Ja JHM MOCTOjH BOJba CTpaHa 3a oOaBe3mBameM. Jla Hamepa cTBapaa-
na BK Huje Ouna na ce 3axteB onpeheHOCTH MOHYNE CBee HA MOTBPAY
MOCTOjaba BOJbEC YTOBOPHUX CTpaHa 3a 00aBe3WBambEeM, MPOU3NIA3H M3
cnencher. IIpro, nerucnarueHa ucropuja wi. 14 BK yka3syje Ha To na
3ajarame 3a pretium certum HUje CMaTpaHO CaMo MUTAmEM JIe(HUHUCABA
MOHY/IE HEr0 W MHUTambeM MyHOBKHOCTH yroBopa.** Jlpyro, TymMademem
uj1. 14, ct. 1 BK jacHo je na je oapeljeHOCT MOHYy/E jenaH oJ ycJioBa KOju

3% Bun. Franco Ferrari, Eva-Maria Kieninger, Peter Mankowski, Karsten Otte,
Ingo Saenger, Gotz Schulze, Ansgar Staudinger, Internationales Vertragsrecht: Intern.
VertragsR — Kommentar, Miinchen 20122, Art. 14, Rn. 33.

39 VYnop. I. Schwenzer, P. Hachem, C. Kee, 135, 136.

% Hungary, 25 September 1992, Supreme Court (Pratt & Whitney v. Malev), hitp://
cisgw3.law.pace.edu/ cases/920925h1.html, 29. jyn 2017. Y KOHKpETHOM CIIy4ajy CyZ je
3aKJbY4HO J]a IIEHA He MOXE J1a Ce YTBPAH jep je ped 0 poOu 3a Kojy He MOCTOjH Tekyha
nena. MelhyTum, 3Hauaj Te OJUTyKe ce OIVieia y TOMe IITO je CyI pa3MaTpao MOTyhHOCT Ja
. 14, ct. 1 u un. 55 BK Oyny npuMemeHn 3ajemHo.

6! Bua. ume P. Schlechtriem (Hrsg.) (2000), 184.

62 Bya. sume W. H., Roth, C. Kunz, 1: 17-21.

% W. H. Roth, C. Kunz, 1: 17-21.

% TpencraBuumm OpaHIycke Cy ce 3amaramd 3a mocTojame oxpeljeHe meHe y
MOHYIH, a OWIK Cy MHCTHpHCcaHu wi. 1591 ¢panmyckor I'pahanckor 3akoHUKA, Y KOjeM

je mpensubeHO na meHa KO yroBopa O mponaju Mopa Outu oxpehena. Bun. Bume I
Schwenzer (ed.) (2016), 279 u ¢n. 102.

192



Cannpa @umep Llo6or (ctp. 180-198)

W3jaBa BOJbE MOpA Ja UCIYHHU Ja OM Ce cMarpajja MOHYIOM U Ja je TO
camocrajiad ycios.®

Hexn on xomeHTaropa ykasyjy Ha To Aa ce wi. 14, ct. 1 BK cactoju
oNl IBe peueHwile. Y TPBOj je MpeaBuleHO Aa moHyaa Tpeba ma Oyme
TIOBOJEHO onpel)eHa, a y Jpyroj ce HaBOIW KOje YCIIOBe MOHyne Tpeda aa
WCIyHU na Ou ce cMarpana AoBOJBHO oapeheHom. [Ipema mpucrammima-
Ma TOT CXBaTama, Te peUeHHuIle Tpeba /a ce YNTajy OBOjeHO, Tj. IOHY/Aa
Mopa OuTH NOBOJFHO onpel)eHa, amu TO HE 3HAYM HYXKHO Ja je TMOoHyAa
JIOBOJBHO ofipel)eHa caMo OHJ]a aKo MCIyHaBa YCJIOBE M3 Ipyre PEeU4eHHLE
un. 14, ct. 1 BK. YcinoBu HaBeneHW y ApYroj ped4eHHUIN TPENCTaBIbajy
camo ,,safe harbour, anu He u NeUHUTHBHE yCIOBE KOje MOHYyIa MOpa
Jla UCTIIYHU J1a O Omiia MyHOBaXkKHA.

3. BAKJbYYHE HAIIOMEHE

[IpaBunan 3akspydak o omHocy wi. 14, ct. 1 m wn. 55 BK moryhe
j€ M3BECTH YKOJIHMKO c€ Yy 003up y3Me W oaroBapajyhu BpeMEHCKH KOH-
tekcT. Hanme, npu m3pamy u noHomemy beuke konBeHmuje BoheHe cy
pacmpaBe fa i Tpeda IPUXBATUTH JIMOSPATHHAJH WU CTPOXKU CTaB y II0-
ey eJeMeHara koje Tpeba ja campxu monyna.®® Pememe u3 wi. 14, ct.
1 BK xoje ce omHOCH Ha 3axTeB OApel)eHOCTH MOHYAE MOKasyje aa je y
KOHBEHIIM)H 3ay3eT CTPOXKU CTaB jep je MOHy/a 32 3aKJby4dermhe yroBopa o
MeljyHapoHOj mpoaaju pode ToBoJbHO onpeleHa ako je meHa y \oj u3pu-
yuto win npehytHo oxpehena wmm 6ap oapennBa. Paznos3m mpuxBaTama
HaBeHOT npaBmia cy cienehn. [IpBo, 3a TakBO pemieme 3anaraie cy ce
3eMJbe KOje Cy Y BpeMe JIOHOIICHa KOHBEHIIM]je NMaje IUIaHCKY IpHUBpe-
Iy, Ta je ompehuBame IieHe y yroBopy OHMIIO HEOIXOIHO 3a MPUBPEIHO
IUIaHupamke U (QyHKIMOHMCAame NpHBpene y menuHH. [pyro, To mpa-
BHAJIO je MMAJI0 CHaXHY IOJAPIIKY 3eMajba Y Pa3BoOjy KOje Cy CTpaxoBa-
ne na HeoxpehuBame IIEHE y yroBOpy MoKe OMTH Ha IITETy Kynama u3
Mame pa3BHjEeHHX 3eMajba Kao eKOHOMCKH ciabujux crpana.’’ KonauHo,
pelreme Cy moAp)kKaie u 3eMJbe KOHTHHTSHTAIHOT 1paBa y YMjUM Halld-
OHAJIHUM MpaBHMa II€Ha NpeICTaB/ba OUTaH ejleMeHar yroBopa.®® Ympa-
BO (hopMyrnanuja na meHa Mmoxke Out u npehytHo onpelena mpeacrapiba

65 K. Rebmann, F. J. Sicker, R. Rixecker (Hrsg.), 2227.

% CynpoTcraBibeHa CXBaTarba MOCICHLA Cy 3HAYajHUX pa3liuKa Koje Cy HOocTojaie
y BpeMe JOHOIIeHa KOHBEeHIUje m3Mel)y HaMoHaIHUX MpaBa y HOIIeqy Tora Ja JIH yIo-
BOp O IMPOJaju MOXeE IMYHOBAKHO Jla CE 3aKJbYUH YKOJIHKO IIEHa y BeMy HHje onapeheHa
Wi 6ap ozipennBa. Y OCHOBH, CBa HAallMOHAJIHA [IPaBa MOTY Jia Ce MOJeNe Ha OHa Y KOjuMa
je onpehuBame IieHe Y yroBOpY O IPOJajH YCIOB HEroBe MyHOBAXXHOCTH M OHA y KOjHMa
YTOBOp O TPOAAjH MOKe OMTH BajbaHO 3aKJby4eH U 0e3 onpehrBama meHe.

7 Bun. Bume M. Jpamkuh, M. CranuBykosuh, 172.
%% Bux. A. M. Garro, 463; IL. IIBerkoBuh, 57, 58.
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KOMITpOMHC M3Meljy 3emMaba Koje Ccy ce 3aiaraie 3a IMOHyIy y Kojoj IeHa
He Mopa OuTH ozipeljeHa U OHUX Koje cy ce Tome mpoTtuBuie.®

Janac Tpeba nMaTtu Ha yMy Ja cy ox aoHomema bK mporne 6e3-
MaJI0 YETHPH JIelICHUje M J1a CY Pa3lio3H KOjH Cy YTHIAJIH Ha 3aXTEeB 3a
oJpeheHOM WM OAPEIUBOM LIEHOM Yy moHyau u3 wi. 14, ct. 1 BK yrnas-
HoM Hectamn.”® Ynan 14, cr. 1 BK je ,,npexuBeo moauTHUKe, EKOHOMCKE
W TpaBHE MPOMEHE, i CE€ MPHJIMKOM HErOBOT TyMauemha OHE MOopajy
y3etn y 003up. Kperama y MeljyHaponHoM mocioBamy MOKa3yjy Ja 3ax-
TeBe 3a onpeheHomhy nmonyae Tpeda yOmaxutn. Y MPUIOT TOME TOBOPH
pemerse npuxsaheno y YHUJIPOUT npunnunuma mehyHapogHux Tpro-
BUHCKHX yroBopa u3 2016. rogune (masse y tekctry: YIIL). Ilpema w.
2.1.2 VIIII npeasor 3a 3akJby4eme YroBOpa MPENCTaBiba MOHYAY akKo je
JIOBOJBHO ofipeljeH 1 ako ykasyje Ha HaMepy MOHyAHola aa Oyne obaBe3aH
y cly4ajy BEeHOT NpuxBaTama. Y koMmeHTapy wi. 2.1.2 VIIL naBogu ce
Ja HUje Moryhe nati ommry OLEeHy Kala ce MPEeIUIoT 3a 3aK/byUeHhe YIo-
BOpa cMatpa A0BoJbHO onpelhenum. [1a yak u ako y memy Hucy onpehena
NUTamka Kao LITO Cy TayaH omuc pode koja Tpeba na Oyne McrmopydeHa,
1eHa pobe, Ka0 M MEeCTO M BpeMe M3BpIIEHa, TO HE 3HaYH HYKHO J1a je
npenyor HeAaoBoJbHO onpehen. CBe 3aBuCH Of Tora Ja JIM Cy IOHYIU-
nan 1 noHyheHn HamepaBaiM Ja 3aKijbyde oOaBesyjyhu yroBop  na jiu
HemocTajyhu eleMeHTH y mOHynn Mory OuTH onpeheHn TymademeM yro-
BOpa WJIM TONMyH-aBambeM IpasHuHe y yroBopy. Heompehenoct monyne,
u3mely ocrainor, Moxe Aa ce mpeBaszulje KopuinhemeM Apyrux oapenada
3 YII, ma w . 5.1.7(1) VIIL, xojum ce perymuire oapehuBame meHe
Ha BeoMa CJIMYaH HauMH Kao 1 y 4i. 55 BK.

VY ckiaay ca CBHM O 4eMy je JIo caja Oouio peuu, cmarpamo na bBK
Tpeba TyMauuTH Ha HA4YMH Ja C€ M Hau3IVed NMPOTHBpPEYHE onapeade Io-
Beny y ckian. Ilpema Tome, HenoBOJbHA opel)eHOCT MOHYAE y HOIIEny
IIEHe MOXKeE Jia ce OTKJIOHM U mpeBasube mpumenoM wi. 55 BK. Kao mTo
cmo Beh HaBenmu, ocHOBHa cBpxa wi. 55 BK je ma cTBopu Mexanuzam 3a
onpehuBame 1eHe y IMYHOBAXHO 3aKJbyUE€HOM YTOBOPY O MehyHapomHoj
nponaju pobde. Mehytum, cmatpamo na je moryhe ga ce MexaHH3aM M3
1. 55 BK npuMenu un Ha NOHyHE Koje HHUCY JOBOJBHO oxpeheHe y mo-
mieny miede. Ha Taj mHaumn O6m ce omoryhmio ma ce IeHOM Koja ce pe-
JOBHO HarulahimBana y BpeMme 3akjbydeHa yroBopa OTKIOHH HEIOCTaTaK
oJpeheHOCTH 1IeHe WM METOZA 33 BeHO onpehuBame y MOHYAH.

% Bua. L. A. DiMatteo et al., 337.

70" BpxoBun cyn ®paHIycKe je TyMauemeM CKOpO MOTIYHO HAIYCTHO 3aXTEB 3a
oznpeheHoM 1IeHOM, JIOK ¢y BehMHA OHJAIIBUX COLMjATUCTUYKUX 3€Maba JJaHAC 3eMJbe ca
TPXKHUIIHUM NpuBpenama. KonauHo, Heke of 3eMajba y pa3Bojy ocamaeceTnx roxuna 20.
BEKa JaHac MpeacTaBibajy Boaehe ceercke exonomuje. Bun. perasmuauje U. Magnus, 206.
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CONTRACTS FOR THE INTERNATIONAL SALE OF
GOODS WITH OPEN-PRICE TERMS — AN INTERPLAY
BETWEEN ARTS. 14 AND 55 CISG

Summary

This paper examines the relationship between Arts. 14 and 55 of
the United Nations Convention on Contracts for the International Sale
of Goods (CISG). According to Art. 14(1) CISG for the valid offer it
is necessary that the price of the goods is at least determinable. On the
other hand, Art. 55 CISG presuposes that the contract can be valid even if
the price is neither determined nor determinable. Linguistic interpretation
of those provisions shows contradiction and the controversy stems from
demand from Art. 14(1) CISG for sufficiently definite price and open-
price rule from Art. 55 CISG. The relationship between those provisions,
if any, is widely discussed in theory. The author analyzes possible ap-
proaches advocated by scholars and attempts to resolve this contradiction.
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