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The CISG often addresses contracts of sale that involve
carriage of the goods. If a contract involves carriage of
the goods

- special provisions regarding the place of performance
and the act the seller has to perform in order to de-
liver apply, Article 31(1)(a) CISG,

- Article 32(2) CISG regulates details of the contract
of carriage whenever the seller is bound to arrange
it,

- Article 38(2) CISG defers examination of the goods
the buyer is responsible for,

—  Article 58(2) CISG offers the seller an additional
option to secure the payment of the price and

- special provisions regarding the passing of risk are
to be observed, Article 67(1) CISG.

However, the CISG does not afford a definition of what
qualifies as a contract that ‘involves carriage of the goods’.
The legal literature covering this topic offers a wide array
of different interpretations' so that almost every conceiv-
able option is displayed. The prevailing — although not
undisputed — view seems to be that a contract involves
carriage of the goods whenever an independent carrier is
involved.” The courts have dealt with the question of
what qualifies as a contract involving carriage of the goods
in a few cases only and with no in-depth elaboration.’

All the articles of the CISG enumerated above referring
to carriage of the goods presuppose that the contract of
sale involves carriage of the goods, but do not explicate
when this precondition is met. However, Article 31
CISG, specifying the place of delivery and the kind of
act the seller has to perform in order to fulfil his obliga-
tion to deliver, presents three alternatives of how the de-
livery obligation can be performed. According to Article
31(b),(c) CISG, the buyer has to collect the goods and
thus has to take care of their transportation.* In contrast,
Article 31(a) CISG governs sales which involve carriage
of the goods, but still does not oblige the seller to take
responsibility for transporting the goods at his own ex-
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pense, as would be the case if the delivery obligation had

to be performed at the buyer’s place of business (‘breng-

schuld’).’ The seller only has to conclude the contract

necessary for the carriage of the goods, Article 32(2)

CISG. The costs of carriage are to be borne by the buyer®

and the risk passes to him as soon as the goods are

handed over to the carrier, Article 67(1) CISG. Consider-
ing these provisions, four conclusions can be drawn:

- Corroborated by Article 31(c) CISG, collection of
the goods by the buyer (‘haalschuld’) at the seller’s
place of business is not a sale which involves carriage
of the goods even if the buyer subsequently trans-
ports the goods.”

—  Consequently, a sale involving carriage of the goods
does not comprise any possible scenario in which
— this being typical in international contracts of
sale — goods are transported.®

—  On the other hand, taking into account the bearing
of costs and the passing of risk, a sale which involves
carriage of the goods cannot be qualified as a con-
tract where the seller must transport the goods or
have them transported at his own expenses and risk
to the place of business of the buyer (‘brengschuld’).’

—  Therefore, a sale involving carriage of the goods in
the meaning of Article 31(a) CISG seems to be re-
stricted to situations where the buyer does not have
to take delivery at the seller’s place of business
(‘haalschuld’) neither does the seller have to deliver
at the buyer’s place of business (‘brengschuld’).

A typical, common feature of those scenarios where
taking delivery is to be performed at the seller’s place of
business (‘haalschuld’) or the delivery takes place at the
buyer’s place of business (‘brengschuld’), is that the place
where the seller delivers and the place where the buyer
takes delivery coincide. However, there are also scenarios
where the place of delivery and the place of taking deliv-
ery are not identical. In these situations, the transport of
the goods must be arranged somehow from the place
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where the seller has to perform the act he is required to
undertake in order to deliver the goods to the place
where the buyer takes them over. The need to bridge the
geographical distance between the place of delivery and
the place of taking delivery justifies calling these scenarios
‘sales involving carriage of the goods’. Like many national
laws,'® Article 32(2) CISG obliges the seller in this situa-
tion to make necessary contracts for carriage, and Article
31(a) CISG prescribes that he has to hand over the goods
to the first carrier for transmission to the buyer. These
obligations are appropriate since the seller is generally
closer to the goods than the buyer. However, it must be
empbhasised that the carriage as such is not an obligation
of the seller. The seller has only to arrange the carriage
of the goods to the place where delivery has to be taken.

Pursuant to Article 6 CISG, the parties are not bound by
this concept and are free to agree otherwise, for example
that the buyer arranges the transportation. For qualifica-
tion as a sale involving carriage of the goods, it is irrele-
vant which party arranges carriage.'” The seller’s obliga-
tion to arrange the transmission of the goods to the
buyer addressed in Articles 31(a) and 32(2) CISG is a
dispositive consequence and not a prerequisite for a sale
involving carriage of the goods."” The decisive require-
ment for a sale to qualify as a sale involving carriage of
the goods is that the place of delivery and the place of
taking delivery are not identical.

Looked at from a different point of view, in the meaning
of Article 31(a) CISG, there is no sale involving carriage
of the goods if the seller, pursuant to an agreement with
the buyer or other relevant circumstances, is obliged to
perform the act he is required to undertake in order to
deliver the goods at the buyer’s place of business and the
buyer must take them over only at that place."* In this
situation, the place of delivery and the place of taking
delivery will be the buyer’s place of business. It is irrele-
vant whether the seller himself transports the goods to
the buyer or instructs an independent carrier to do so in
his place.”” Neither is there a sale involving carriage of
the goods if the buyer, pursuant to an agreement with
the seller or other relevant circumstances, is obliged to

take delivery of the goods at the seller’s place of busi-
ness.'® This latter situation will frequently - but not in
all cases'” — apply if the buyer contacts the carrier and
concludes the contract for carriage.”® In this case the place
of delivery will be the seller’s place of business and the
buyer has to take over the goods at that place. Again, it
is irrelevant whether the buyer himself removes the goods
or orders an independent carrier to do it for him."” In
both cases described above, the place where the seller —
either by himself or through a mandated third party -
has to deliver (place of delivery) and the place where the
buyer — either by himself or through a mandated third
party — has to take delivery (place of taking delivery)
coincide. As the place of delivery and the place of taking
delivery are identical, in the meaning of Article 31(a)
CISG, no carriage of the goods is necessary in order to
fulfil the contract of sale irrespective of the fact that the
goods are transported.

However, if the place of delivery and the place of taking
delivery are not identical, the sale involves carriage of the
goods and Article 31(a) CISG applies. The fact that the
transport of the goods is carried out by an independent
carrier is a typical feature of a sale involving carriage of
the goods,” but does not amount to the decisive criterion
which characterises sales involving carriage of the goods
in the meaning of Article 31(a) CISG.”" Independent
carriers may also be involved in situations that do not
qualify as sales involving carriage of the goods.” Further-
more, for qualification as a sale involving carriage of the
goods, it is irrelevant whether the delivery of the goods
has to be performed at the seller’s place of business or at
a different place or whether the place of taking delivery
is identical to the buyer’s place of business. If the seller
is obliged to perform the act he is required to undertake
in order to deliver at a particular place agreed upon by
the parties, it does not mean that the sale does not involve
carriage of the goods pursuant to Article 31(a) CISG.”
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The introductory wording of Article 31 CISG* only re-
lates to a differing determination of the place of delivery
but not to the further delivery modalities regulated in the
article. Corroborated by Article 67(1) CISG, a sale which
involves carriage of the goods does not preclude the seller
from having to deliver the goods at a third place, different
from his own place of business.”” The same reasoning
applies if a place different from the buyer’s place of
business has been stipulated for taking over the goods.*®
If the agreed place of delivery is situated somewhere be-
tween the seller’s and the buyer’s place of business, a
thorough examination has to be undertaken as to
whether, according to the contract of sale and the relevant
circumstances, the buyer is obliged to take delivery of
the goods at the same place or if the buyer does not have
to take delivery of the goods at the agreed upon place of
delivery. Only in the latter case does the sale involve
carriage of the goods.

According to the explanations under headings A4 — B4
of the rules of interpretation of the Incoterms,” the place
of delivery and the place of taking delivery are generally
identical.”® This rule applies regarding the E and the D
clauses and is in particular true with regard to the F
clauses of the Incoterms.”” Only if a C clause is agreed
do the place of delivery and the place of taking delivery-
diverge, leading to a sale involving carriage of the goods
in the meaning of Article 31(a) CISG.”

Article 31(c) CISG constitutes a subordinate gap rule.’’
Article 31(b) CISG is applicable only to cases not within
the scope of Article 31(a) CISG. Therefore, in case of
doubt, delivery transactions governed by the CISG are
sales involving carriage of the goods pursuant to Article
31(a).” This rule is appropriate. International sales are
characterised by a geographical distance between the
seller’s place of business on the one hand and the buyer’s
place of business on the other. With no further indica-
tions, it cannot be assumed that the seller will bring the
goods to the buyer or the buyer will collect them from
the seller. This assumption may, however, be disproved
if the contractual agreement or other relevant circum-
stances indicate that the seller has to perform the act he
is required to undertake in order to deliver at the same
place where the buyer has to take delivery of the goods.

However, the seller’s obligation to pay for the carriage
does not suffice in shifting the place of delivery to the
place of destination.” The party relying on such circum-
stances claiming that the sale at hand is not a sale which
involves carriage of the goods bears the burden of proof.

Otherwise, the rule of Article 31(a) CISG applies.
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