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1. INTRODUCTION" #

Thelneedlforlaluniformlinternationallsalesllawlhasllbecomellincreasinglylmorelimportantlasithe
commerciallmarketlhaslbecomelverylcomplex, landImostlcountrieslarelinvolvedlinlinternational
tradeltollsomellextent.

Inllorderl toll obtainll certaintyl andll predictabilityll inl internationall trade,l andll therebyl makel sure
thatlinternationall transactionsl runllaslsmoothlyll asl possible,litl isl imperativel thatl thel different
legall systemsl aroundl thell worldl arell beingll replacedl byl all uniforml bodyll ofl lawl toll governl the
relationshiplbetweenlthelcommerciallactors. I Bylestablishinglsuchlanluniformlbodylofllawlone
minimisesltheldegreelofluncertaintylrelatedltolwhichldomesticllawlshouldlbelapplicablellinlcase
ofllalldispute,Jandluncertaintylinlconnectionllwithlthelproperlapplicationloflthelrelevantlforeign
legallsystem.’

Thisllwasl onell ofl thell reasonslwhyll thel UNCITRALl initiatedl thel establishmentl ofll thel United
NationslConventionlonlContractslforlithellnternationallSalelloflGoods.

Inll additionl thel draftersll intendedl tol establishll al ‘Newl Internationall Economicl Order’*l by
promotinglpeacefull colexistencelamonglstates’l throughl ‘(...)l thel developmentl ofl international
tradelonl thelbasisl oflequalitylandl mutuallbenefit.” 0 Thisldevelopmentlwouldlbel promotedi by
thelestablishmentloflcommonlruleslapplicablel tolalllcontractsloflinternationalllsaleloriginating

“IThelsubjectimatterloflthislpaperlislanlanalysisloflthel CISGIArticlel7(1)landlitslconsequences.Illalsolexaminelthe
NorwegianlimplementationloflthelConvention,lhowlthelNorwegianlapproachlrelateslitolthelobligationslsetlforthlin
Articlel7(1),landlwhetherlthatlapproachlislalloyallcompliancelwithlthoselobligations.lllifurtherladdressithelproblems
causedlbylthelNorwegianltransformationlandlhowlthoselproblemslimightlbelsolved.

A Thislessaylstateslthellawlaslatl2 50Januaryl2007.

ICook: ThelNeedlforlUniformlInterpretationlp.1200.

I Honnold: Al Uniformll Lawll forll Internationall Salesl pp.1 299,0300,1316;1Mendes: Thel U.N.I Salesl] Conventionl &1 U.S.[
Canadal Transactionsl p.1112;] Bermanl andl Kaufman: Internationall Commerciall Transactions) p.0 264;1 Zeller: Thel Four
Cornersloflthel CISGlp.[1252;[Felemegas: UniformlInterpretationlp.1123.

3[Felemegas: UniformlInterpretationlp.074.

ThelCISG,Preamble.

’IRyan: DivergendlInterpretationsip.0100.

SIThelCISG,IPreamble.
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inlonelofl thel ContractinglStates. ] Overcominglllanguagel problemslandl poorl contract] drafting
waslalsolemphasisedlbyltheldrafters.®

Thelaimlbehindlthel Conventionlwaslthereforelnotltol createl newll provisionslforllinternational
sales,Ibutlitolestablishlaluniformlinstrumentltolbelapplicablelindependentlofinationalllaws:’

“(...)Itheladoptionlofluniformlruleslwhichlgovernlcontractslforlthelinternationallsalelof
goodsl andll takell intoll accountll thell differentl social,l economicl andl legall systemsl would
contributell toll thell removalll ofll legall barriersl inll internationall tradell andll promotel the
developmentloflinternationalltrade.”'®

Mostllawyersliwouldlprobablylpreferltheltransactionltolbelgovernedibyltheirldomesticllaw,lbutlit
isll generallyll acknowledgedl thatl] thel CISGI providesl goodl solutionsl basedl onll compromises
betweenldifferentllegallsystemslaroundlthelworld."!

TherelarelstilllseverallcountrieslithatlhavelnotlyetlratifiedlthelConvention,Jlandlwhenlitlcomeslto
implementationltherelareltwolmethodslavailableltolthem;ltransformationlorlincorporation. It
mightlbelveryl temptingltol thosel countriesl toll choosel tol transforml thel Convention,Isincel this
willlallowlthemltolstickltolwhatltheylarelusedlto;ltheylarelcomfortablellwithltheirfldomesticllaw,
andltheylwouldlpreferl tollimplement] thel Conventionlinllalwaylwhichlwouldlnotldisturblorlbe
contradictoryltoltheirltraditionalllegallsystem.[However,lsuchlalsolutionlislnotlrecommendable;
thelNorwegianlapproach,lwhichlwilllbelthoroughlylanalysedllaterlinlthislessay, lislanlexcellent
examplell ofl whyll incorporationl andl notll transformationl wouldll bell thel preferred] wayl of
implementinglthelConvention.llbelievellitlislimperativelthatlthelprospectivelratifyinglcountries
lookll atll thell possiblell consequencesll inll relationl toll thell methodll ofll transformation,l andl the
Norwegianl experiences,] whenl theyl arell goingll toll decidell howl toll implementl thel Convention.
Otherwise,lonelmightlbelrunninglthelriskloflhavinglevenlmorelcountrieslwithlalratherl‘original’

approachltolthelConvention,lwhichlagainlwouldlimpedelthelachievementloflithelgoalslsetloutlin
Articlel7(1).

Inlthisl paper,l llwilll firstlanalysel Articlell 7(1)] inl orderl tol findl thell correctl meaningl oflits] three
requirementslinlrelationltolthelinterpretationllofithelConvention;I(1)litslinternationallcharacter,
(2)Ithelneedltolpromoteluniformitylinlitslapplication,Jandl(3)] thelobservanceloflgoodlfaithlin
internationalltrade.

Inllightlofl thislanalysisl Ilwillllookllat] thel Norwegianllimplementationl ofl thel Convention,land
especiallylthellchoicellofl transformationlinsteadl ofllincorporation,laslthisliraiseslsomelimportant
questionsl inl relationll toll thell requirementsl inll Articlell 7(1).0 Lastly,l Il willl address] somel ofl the
materiall differencesl betweenl thell Conventionlandl thel Norwegianl transformedl versionll ofll the
Convention,JlandlpointloutlsomeloflithelproblemslthislmaylcauselinlrelationltolArticlel7(1).

IGomardlandIRechnagel: InternationallKobeloulp.120.
$IRyan: DivergentlInterpretationslp.0101.

°IFlechtner: ChallengesltolthelUniformitylPrinciplelp.1187.
ThelCISG,[Preamble.

ICook: CISG:IFromlthelPerspectivelofithel Practitionerlp.1350.
2[Seelchapterl4.1.

B[Seelchaptersi4landls.
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10 havel chosenl toll addressl thel specificl issuesl relatingl tol thell Norwegianll implementationl] in
separatelchaptersl(4landl5)linsteadloflanalysinglthoselproblemslinlchaptersi2landl3./Thelreason
forlthislislthatlmostloflthoselproblematiclissuesllactuallylrelateltolmorelthanloneloflthelgeneral
pointslinlArticlel 7latl thelsamel time,landlmyllapproachltol thesel problemslwilll thereforellcause
lesslrepetition.] Thel aspectsl ofll Articlel 7(1)Iwilll thusllbel analysedl inl thell Norwegianll contextlin
chaptersi4landl5.

2. HISTORICALIBACKGROUND

Therel hadl beenl anll internationall awarenessll ofll thell needll forll al uniforml setll ofll rulesl forl the
internationallsalelloflgoodsllonglbeforelthelcominglintolforceloflthelConvention.

LexImercatorialwasllforlcenturieslalflexiblelregulationloflinternationalltrade. I1Itlembodiedlthe
customsllofl thel marketlandlfairs,linladditionl tol maritimel customs. "l Underl thislsysteml it was
notl lawyersl orll judges] whol determinedl whatl thell lawll shouldll be,l butl ratherl thel merchants
themselves.'’] Thereforel thel lawll wasll capablell ofl addressingll thel issuesl concernedl inll al very
practicallandldynamiclmanner.lHowever,lthelacceptancelintolthel Englishlcommonllawlsystem
deprivedlitloflitslflexibilitylandlledltolitsldecline.lInltheleighteenthlcentury,lEnglandlbecamela
leadinglcommerciallpower, landlatlthelsameltime,linlorderl tolmeetlthelmerchants’Ineedlforla
moreldefinedllawldevelopedlofficiallylandInotlonlyl byl commerciall experience, *] thel common
lawlcourtslwerelgivenlthelauthorityltoloverruleldecisionslfromlthelmorellspecialisedlmercantile
courts.”] Onell leadingl casel is Pillansl) ol van] Mierop,”l wherell Lord] Mansfieldl statedll thatll the
mercantilellawlshouldlbeldecidedlbylthelcourtslratherlthanlmattersloflcustom.

Inconsistentlpracticeslandlunderstandingsloflmerchantsllshouldinolllongerlbelableltollinterfere
oncelthelcourthadldeclaredlalcustom.?

Givenl thell majortl rolell playedl byl Englandll inll internationall commerce,l andl thell factll thatll the
commonl lawll courtsl hadl thell powerl tol overrulell decisionsl byl thel mercantilel courts,] lex
mercatoriall lost] its] positionll asll al dynamicll bodyll ofll lawll governingll internationalll transactions.
Anotherlimportant] factorlwasl thellincreasedineedlforlal morel preciselbodyl ofl lawl toll meetl the
requirementsl ofll anl industrialised] commerciallworld,l asl thel vaguel andl imprecisel rulesl ofll lex
mercatorialwerelincapablellofladdressinglthoselneeds.

Inl 19290 thel Internationall Institutel forll thel Unificationl ofll Privatel Lawll (UNIDROIT)] was
established,landltheyltooklthelinitiativel tollproducelaluniformllawlonlthelinternationallsalelof
goods.

"ICook: ThelNeedlforlUniformlInterpretationlp.1201.

BIMendes: ThelU.N.[SalesiConventionl&IU.S.[CanadalTransactionslp0110.
IMendes: ThelU.N.[SalesiConventionl&IU.S.[CanadalTransactionslpJ111.
"IBermanlandlKaufman: InternationallCommerciall Transactionslp.1226.
BIBermanlandlKaufman: InternationallCommerciall Transactionslp.1226.
YIMendes: ThelU.N.ISalesiConventionl&U.S.ICanadal Transactionslp.0111.
20 PillanshlvaniMierop [ 1765]030Burr.016630(HL).

YBermanlandlKaufman: InternationallCommerciallTransactionslp.0227.
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ThelworkIwasl temporarilyl broughtltolanlendl duringl Worldl WarlII,*I butl resumedlinl 1951
andlinll1964{laldiplomaticlconferencelwaslheldllinlHaguelwhereltwolconventionslwereladopted;
thel Uniforml Lawll forl thel InternationallSalel ofl Goodsl (ULIS),landl thel Uniforml Lawl onl the
FormationlloflContractslforlithellnternationallSaleloflGoodsI(ULF).

However,[ thesell twoll conventionsl didll notl achievel thel necessaryll widell acceptancel inll orderll to
becomelaluniformlinstrumentlforlinternationalltrade.”ITheylwerelmainlyladoptedIbylEuropean
civilllawlnations,lbutlthelUnitedlStateslandlmostlthirdlworldInationsldidinotlcontributeltolits
successlaslaluniformlsalesllaw.”lInladdition,ltheylwerelveryldetailedlandlcontainedlalnumberlof
innerlcontradictions,landlthusldidinotlmeetlthelneedsloflthelemerginglnewleconomiclorder.

AllnewlinitiativelwasltakenlbylthelUNCITRALI(UnitedINations]l CommissionlonlInternational
TradelLaw)lwhenltheylestablishedlallworkinglgrouplconsistinglofifourteenlstateslwithltheltasklto
comell upl withll all draft,] whichl wouldl gainll all widerll acceptance.l UNCITRALI wasl founded
specificallyl tol addressl thell issuesl andll problemsl relatedl toll thell lackl ofl al uniforml international
tradell law.”l Thell mandatel ofl UNCITRALI wasl (...)I thell unificationl and] harmonizationl of
internationalltradellawllinlorderltoleliminatellegallobstaclesltolinternationalltradelandltollensure
anlorderlyldevelopmentlofleconomiclactivitieslonlalfairlandlequallbasis.”*’

Thel drafters] hadl obviouslyl learnedll froml thel earlier] mistakes] madel inl relationll tol the
establishmentlloflanunifiedlsalesllaw,landlthereforelensuredltolhavelworldiwidelrepresentation
atl eachlstagel ofl thel Convention’sldevelopment.®*] Thel grouplsat] togetherl from0 19700 tol 1977
andlonlthelbasislofltheltwolHaguelConventions,litlpreparedltwoldraftslwhichliwerelladaptedlinto
onel draftl byl thel UNCITRALI Commission”] inl 19780 andl was] named] thel 19780 Draft

Convention.™

Thisldraftlconvention,lwithlsomelmodifications,lwasladoptedlunanimouslylbyl6 2lcountrieslatla
conferencel inll Viennal 110 Aprill 1980,0 andl wasl namedI thell Unitedl Nations] Conventionll on
ContractslforlthellnternationallSaleloflGoodsI(CISG).

Commentatorslhavelstated'IthatlsincelthelConventionlcamelintolforcelinl1988llitThaslbecomela
greatlsuccess.] Thel States thatl havell ratifiedll thel Convention**larell involvedl inll morell thanl] twol
thirdsl ofl thelworldll trade.”’] Alll continentslarel represented,landlsomell ofll thell mostl influential
tradingllnations,linterlalia.] Australia,JCanada,lChina,lthelUnitedIStates,|Franceland]Germany,

2Kastely: UnificationlandlCommunitylp.1579.

BlFerrari: UniformlInterpretationlp.0190.

“Honnold: UniformILawlp.088.

BICook: ThelNeedlforlUniformlInterpretationlp.1202.

IMendes: ThelU.N.ISaleslConventionl&IU.S.[Canadal Transactionslp.1115;Farnsworth: ThelViennal Convnetion:1History
andlScopelp.l18.

ISono: UNCITRALlandlthelViennalSaleslConventionllp.[8.

BKastely: UnificationlandlCommunitylp.1581.

PThelCommissionlconsistedlofl36lmemberslfromlaroundlthelworld.

*MHagstrem: Kjopsretdlp.125.

SLookofsky: Internationalelkeblp.[11;1Hagstrom: Kjopsrettlp.124.

320 Asll perll 210 Januaryl 2007, 700 countriesl havel adoptedl thel Convention.] Anl updatedl list] canll bell foundl at
www.unilex.info

3[Henscel: Varenslkontraktsmaessighedlp.112;]Lookofsky: CISGlinlScandinavialp.]1;]Felemegas: UniformllInterpretation p.196.
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havel ratifiedl] thel Convention.] Asll statedll byl Bonell:l ‘(...)] thel largest] part] ofl commercial
transactionslatiworldiwidellevellarelinlprinciplelsubjectltolthelViennalConvention.”**

Twolnationslwhich,lgivenltheirlpresencellonlimportantlinternationallmarkets,lwouldlhavelbeen
naturall parties] tol thel Conventionlarel Japanlandl thel United] Kingdom.” I However,[ theyl have
notlatlthisltimelchosenltolratifylthelConvention.

ThelConventionlhaslnot,lhowever,Jmanagedltolestablishlitselflaslthelpreferredibodylofllawlon
alll areas.] Somel organisations,l e.g.l GAFTA, " havel chosenl tol stickl toll their] ownl standard
contracts.[ThoselcontractslarelveryldetailedlinlorderltolmeetIthelspecificlneedsloflthelmembers,
andl thel Convention,]whichll isll all ratherl simplel instrument, [ isl notl suitedl toll deall withl those
issues.lAsllanlexample,] GAFTAlhaslmorelthanl80lstandardliformslloflcontracts,lwhichlladdress
issueslspecificallylrelatedltolregionalldifferences,lthellevelloflrisk,lthelluselofithelgrainlotlseeds,
shippinglrequirements,lquality,lconditionsletc./EvenlthoughlthelConventionllisldesignedltoldeal
withlcommodities,litlislnotlalsuitablelinstrumentiforlsuchlspecialisedltrade.

3. ARTICLEN7(1)
3.10  Introduction

Allllegallprovisionsineedltolbelinterpretedlinlorderlitolfindlithelcorrectimeaningloflthellaw.

Withinlnationallsystems,thelinterpretersl-lthelcourtslorlarbitratorsi-Iwilllhaveltheladvantagellof
beinglableltolrelylonlestablishedlprincipleslandimethodsloflinterpretation.’”

WhenlinterpretinglanlinternationallinstrumentllikelthelCISG,lwhichlislbasedlonlalcompromise
betweenlseverall differentllegall traditions,] thell interpretersl willl facell al muchll morel challenging
tasklwhenlitlcomesltolestablishinglthellcorrectlunderstandingloflithellaw.

Articlel 70 dealsl withll thel interpretationl ofll thel Convention.[ Paragraphl (1) aimsl at] securingl a
uniformllapplicationlinlalllthelContractinglStates,Iwhereaslparagraphll(2)provideslaltoollforlgapl
fillinglinlsituationsiwherelthelConventionldoeslnotlprovidelanylclearlsolutions.

Thoseltwolparagraphsltogetherlhelpltolensurelaldynamicldevelopmentlofithe

Convention. I Therelislnoldoubtlthatl Articlel 7lislperhapslthelsinglel mostlimportantlprovision
oflthelConvention, *Isincelitlsetsloutlguidelinesltolthelcourtslonlhowltolachievelthelverylgoallof
thelConvention;laluniformlsetloflruleslappliedlinlthelsamelwaylinlalllContractinglStates.

*IBonelllandlLiguori: AlCriticallAnalysislofiCurrentlInternationallCasel Lawl(Pardl)lp.1148.

3 Furtherlanalysislofl thelreasonslasltolwhyl thel U.K.lhaslnotlyetlratifiedlthel ConventionImaylbel foundlinlMoss:
Whyllthel Unitedll Kingdoml HasI Notl Ratified] thel CISG;I Forte: Reasonllorl Unreasonllinlthel Unitedl Kingdom;landlLinarelli:
ThelEconomicslofilUniformILawslandlUniformILawmaking.

3IThelGrainlandlFeedITradelAssociation.

*Felemegas: UniformlInterpretationlp.l65.

381Schlechtriem: CommentarylonlthelUNIConventionlp.194.

¥Koneru: Thellnternationalllnterpretationlp.l106.
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Articlel 7(1),Iwhichlislthelmainlobjectloflthelanalysislinlthislpaper,lsetsloutithreelrequirements
withlregardltolthelinterpretationlloflthelConvention;I(1)Iregardlisltolbelhadltolthelinternational
characterloflthelConvention,l(2)Ithelneedltolpromoteluniformitylinlitslapplication,landl(3)Ithe
observanceloflgoodlfaithlinlinternationalltrade.

Somelcommentators] havellarguedl thatll thell firstl twol criterial arell sol closelyll connectedl thatl they
shouldl inl realityll bell treatedl asll one.l Bonelll advocatesl thisll view;] “Thell twoll criteriall arell only
apparentlylindependentlfromleachlother./Onllexaminationlthelsecondlcriterionlturnsloutltolbe
nothinglmorelthanlallogicallconsequenceloflthelfirst.”*

However,ISchlechtriemltreatsithemlasltwolseparatelprinciples, " landlsincelllbelievelthisiwilllgive
thelreaderlalmorelprofoundlunderstandinglofithellinterplaylbetweenlthelthreelconditions,lthat
islthelapproachllliwilllpursuelinlthelfollowinglanalysis.

3.20  Thellinternationallcharacter*

ThelinternationallcharacterloflthelConventionlislexpressedlinlseverallways./Onellislthelfactlthatlits
jurisdictionlisl transactionlfocusedlandl notl partylfocused. 1 It is] thel crossiborder transactionl that
determineslwhetherlthel Conventionlapplies] orl not;lthel nationalityl ofl thel partieslisl irrelevant. **
Anotherlexamplelisitheltypesllofisaleslwhichlarelcoveredlbylthel Convention,landlwhichltypeslare
lefdlout./ Transactionslthatlarellcharacteristiclforltheldifferentlnationallsystemslarelexcludedlfrom
thelapplicationloflthelConvention. *lArticlel2loflthelConventionllislalgoodlexample,lwhichllleaves
itltolthelnationalljurisdictionslitolregulatellconsumerlsales,Jauctionlsales,lletc.

Firstlandlforemost,lthelreferencel tolthel Convention’slinternationallcharacterllimplieslthatlthe
Conventionlhasltolbelinterpretedlautonomously,li.e.,Inotlinlthellightl ofl domesticllaw,lbutlin
thell context] ofl thell Conventionl itself.*] Asl all generall rule,] thell traditionall methodsl usedl in
differentlnationallsystemslshouldlbelavoided.lAslformulatedibylDiMatteo:l(...)IthelConvention
islmeantltolbellinterpretedibasedluponlitsluniquenessllandinotlitslsimilaritiesltollanyloneloflthe
legallsystemslfromlwhichlitlwaslcreated.”*lAnlinterpretationlbasedlonlthelinterpreter’sldomestic
legallsystemlwouldlbelalviolation*loflthelconditionlthatlthelConventionlshouldlbelinterpreted
inllightl oflitsllinternationalllcharacter.] Asl formulatedlbyl Zeller:[ ‘Predictabilityl ofl outcomelland
clearlandlsimplifiedlnorms,lthelmostlimportantlgoalsloflanyllaw,lcanlonlylbelachievedithrough
uniformityloflapplicationlatlanlinternationalllevellaslopposeditolalnationallone.”*

“BiancalandiBonell: InternationallSalesILawlp.072.

HSchlechtriem: Commentarylonlthe]UNIConventionllp.195.

) Seell chapters] 4.4.04.5,0 5.1.1.0 5.2.1.,0 andl 5.2.2.0 forl detailed] analyses] ofl thel impactl ofl thel Norwegian
implementationlonlthelinternationallcharacterfrequirement.

BIDiMatteo: Thellnterpretativel TurnlinlInternationallSaleslLawlp.1308.

*1Sono: UNCITRALlandlthelViennallConventionllp.112.

¥IDiMatteo: Thellnterpretativel TurnllinlInternationallSaleslLawlp.1309.

*Ferriari,JFlechtner,/Brand: Thel DraftlUNCITRALIDigestland]Beyondlp.1140;1BiancalandiBonell: InternationallSales
Lauwlp.174;1Gebauer: UniformlLaulp.l687.

IDiMatteo: ThelCISGlandlthelPresumptionlofiEnforceabilitylp.1133.

®Felemegas: UniformlInterpretationlp.l67.

¥NZeller: ThelFourlCornersloflthelCISGIp.1252.
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Thell Convention’sl internationalll characterl alsol implicates] thatl nationall definitions] and
interpretations] cannot] necessarilyl bel appliedl tol thel Convention.*l Reliancel onll domesticll law
couldlseriouslylunderminelthelverylpurposelofithelConvention.

Therellis,lhowever,lallimitedlroomlforldomesticlinterpretationlinlrelationltoligaplfillinglinlArticle
7(2),lprovidedithatlsuchlalgaplcannotlbelfilledlautonomously.

Anl autonomousll interpretationl notll onlyll promotes] uniformity,l butll itl alsoll preventsl forum
shopping,”'lwhichlwasl onellofl thelaimslbehindl thel creationl ofl al uniformlsalesl law;lmakingl it
irrelevantliwhichllcountry’sllawlthellchoicelofllawlrulesiwouldlpointlat.

Thel courtsl shouldl alsoll refrainll froml stickingll toll al narrowll grammaticalll interpretation;ll they
shouldlinsteadlfocuslonl‘(...)lthelunderlyinglpurposeslandlpoliciesloflindividuall provisionslas
welllasloflthelConventionlaslalwhole.**0 Thislislbecauselthelunderlyinglprinciplesimayltolsome
extentl morell fullyl representl thel basicll objectivesl ofll thel Conventionll thanl thel wordingl ofl the
provisions.[ThoselgenerallprincipleslarelwhatltheldelegateslformulatinglthelConventionlagreed
upon’ landlfocuslonlthelprinciplesiwilllthereforelbelthelmostlcertainlwayloflensuringllalcorrect
internationallinterpretation,landlwilllavoidlaldomesticlapproachltolthellcaseslbeforelthelcourt.

SincellthelConventionldoeslnotlexpresslylstatelwhatlthoselprincipleslare,ltheylmustlbelfoundlin
theltextlitself,Ithellegislativelhistory,Jandlotherlsources.]Whenlthelinterpreterslarelsearchinglfor
thosel principles] that] arell notll expresslyl foundl inll thel textl itself,] theyl shouldl havel the
Convention’sloveralllgoallinlmind; *Itolpromotelinternationalltradelbylremovingllegallbarriers
thatlariselfromldifferentlsocial,Jleconomic,landllegallsystemsloflthelworld.”

Severallcourtsl havellalsolreferredltol thelneedltolltakel thel Convention’slinternationallcharacter
intollconsideration,lforlexamplelthelU.S.Icase MedicallMarketinglInternationall IncllullInternazionale
MedicolScientifica,lwherellthelcourtlstatedlthat:0(...)Junderl CISG,Ithelfinderlofifactlhaslaldutylto
regardl thell “internationalll character”ll ofll thel Conventionll andl toll promotell uniformityll inll its
application.JCISGlArticlel7.”

Whenlinterpretinglthel Conventionlonelmustlbearllinlmindlthatlitlislalresultloflalcompromise
betweenllseverallindependentllStates.l Its] provisionsl formllaluniforml platform,Iwhichlembodies
thelcommonlprincipleslagreedluponlbylthoselStates.lItlislthereforelimperativelthatlonellislutterly
carefull withl liberall interpretations,] whichl might] conflict]l with] thell agreed] common
understandinglofl thel Convention.] Laterlinlthisl paperl [l willladdresslsomel particularlissuesl of
liberallinterpretationllinlrelationltolthelNorwegianlimplementation.

USchelchtriem: Commentarylonlthe]lUNIConventionlp.196.

*Ferrari: UniformlInterpretationlp.0199.

>BiancalandiBonell: InternationallSalesILawlp.073.

3IKoneru: Thellnternationalllnterpretation p.J115.

*IKoneru: Thellnternationalllnterpretationlp.l116.

»[ThelPreambleloflthelConvention.
50U.S.IDistrictiCourtlforlthelEasternlDistrictloflLousiana,lUnitedIStates,117IMayl 1999 CLOU TlcaselNo0.04 18).
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AlSwisslcase’ Imaylbelalgoodlillustrationlasitolhowlaldomesticlcourtlshouldlapproachlalproblem
inll orderl toll havel regardl toll thel Convention’sl internationall character.] Inl thisl case,l anl Italian
sellerldeliverediboxeslofllartificiallbloodlvesselsltollalSwissllbuyer.lSomelloflthoselwerelresoldltola
Swisslhospital.l Whenl thel hospitall discoveredl thatl thel itemslwerel notllinl conformityl withl the
contract,ltheylwerelreturnedltolthelbuyer.[ThelSwisslbuyerlthenlsentlalnoticeloflnonlconformity
tol thell Italianl seller] threel andl al halfl monthsll afterl delivery,l andl refusedl toll payl thel purchase
price.[Thelltalianlsellerltookllactionlinlorderltolrecoverlthelcontractlprice.

Thellinterestingl questionlinlthis]casellwaslwhethetlallperiodloflthreelandlalhalflmonthslwaslin
accordancellwithllArticle] 39(1)loflthel Convention,Jwhichlstateslthatlalnoticeloflnonlkconformity
hasll toll bell givenll ‘(...)] withinl all reasonablel timell after [thel buyer]l hasl discovered [thellackl of
conformity]lorloughtltolhaveldiscoveredlit. IThelcourtlrecognisedlthatltherelexistedlconflicting
viewsl amongl thel different] Contractingll Statesll toll thel Conventionll withl regardl toll the
interpretationlofl‘reasonableltime. lInlGermany,leightldayslwaslthellimit,lwhereaslaccordinglto
thelcourtslinlthelUnited[StateslandlthelNetherlands,lseverallmonthsiwouldibelacceptable.

InlorderltollhavelregarditolthelinternationallcharacterloflthelConvention,lthelcourtlcameltolithe
conclusionlthatllalgoodlbalancelbetweenltheldifferentlapproacheslwouldlbellreachedlifltheltime
limitlwaslsetltolonelmonth.

Suchllanlapproachlislinllinelwithlthelidealoflautonomouslinterpretation,Jandlhelpsltolpreserve
thelConvention’slindependencelfromltheldifferentldomesticllegallsystems.

3.30  Thelneedltollpromoteluniformitylinlitslapplication™

Aslhaslalreadylbeenllemphasisedlinlthelintroduction,lthelverylaimloflithelestablishmentloflthe
Conventionlwaslitolobtainlaluniformlsetloflrulesiforlthelinternationallsalelofligoods.

Theluniformitylrequirementlislcloselylconnectedltolthelprincipleloflautonomouslinterpretation
(seell chapterl 3.2.),] sincell anll autonomousl interpretationl] willl quitell oftenl] promotell uniform
application.’’lCompleteluniformitylwill,Joflcourse,Inotlbelpossiblelinlpractice,landlArticlel 7(1)
doeslnotlrequirelstrictluniformityltolbelthelresult;litlonlylputslanlobligationlonlthelcontracting
partiesltol‘promote Tuniformity.*“INevertheless,lthelverylwordingloflthelConventionlstresseslthe
importancel ofl uniformity;l ‘(...)] the needl toll promotel uniformity’l (emphasisll added).] Actually,
somell nonluniformityll isl desirablell inll ordetl forll thel Conventionl toll maintainl thel necessary
flexibilityl tol manoeuvrell inl thel differentl legal,l politicall andl sociall contextsl presentl inll the
different] Contracting] States.l Al majorl taskll wouldll thereforel bel toll distinguishll betweenl that
desiredlflexibility,Jandlthelunwantedlnonlkonformity’'lstemminglforlexamplelfromlambiguities
betweenlitheldifferentlofficialllanguagelversionslofltheltreaty.

IObergerichtiKantonlLuzerne,180Januaryl1997,In.0110950123/3570(UNILEX11997).

%8 Seell chaptersl 4.2.,01 4.5.05.1.1.,0 5.1.2.,0 andll 5.2.1.0 forl detailedl analysisl ofl thel impact] ofl thel Norwegian
implementationlonltheluniformitylrequirement.

Gebauer: UniformILawlp.1686;1Felemegas: UniformliInterpretationlp.068.

Flechtner: ChallengesltolthelUniformitylPrinciplelp.1205.

S10Flechtner: ChallengesltolthelUniformitylPrinciplelp.0209.
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EvenlithoughlstrictluniformitylisinotlwhatlthelConventionlislaiminglat,lalfunctionallorlrelative
approachl wouldl bel preferable®l toll thel prelCISGl situation,] wherel alll States] appliedl different
rulesltolinternationallsaleslcontracts.]Hackneyllargueslthatlevenlthoughlperfectluniformitylisinot
achievable,lthisl‘(...lislnotldetrimentalltolthelgoalloflthelConvention.”®’

Inllorderltollachieveltheldesiredllevellofluniformity,litlwillloflcourselnotlbelsufficientlmerelylto
agreell onllal numberl ofll provisionsll - itl isl essentialll thatll thosell provisionsll arell alsoll appliedl inl a
uniformlmannerlinlalllthelSontractinglStates.*IThelHouseloflLordslin ScruttonslLtd.lulMidland
Silicones] Ltdl formulatedlthislveryl pointlquitelprecisely:*’l ‘itlwouldlbel deplorablelifl thel nations
should,lafterlprotractedinegotiations,lreachllagreementl(...)landlthatltheitlseverallcourtslshould
thenldisagreelasltolthelmeaningloflwhatltheylappeareditollagreelupon.’

Onellproblemllis,loflcourse,lthatltherelisinolinternationallsupremelcourt,llikelthellnationallones,
thatlcanllworklaslal correctionllandlgiveldirectionslasltolwhetherlthelStatesllarelinterpretinglthe
Conventionl inll al uniforml mannerl orll not.l Without] suchl anll internationall organ,] therel will
alwayslbelalrisklofldifferentlinterpretationslinleachlstate.“ITheldutyloflinterpretationlislentirely
placedl uponl thell nationall courtsl themselves.[ It] isll thereforel imperativel that thel Contracting
Statesl arell carefull whenll theyl interpret] thel CISG.[ Inll theory,] therel isll nol reasonll whyl a
supranationall courtl couldInotlbel established;lsuchlal tribunallexistslinterl alial within[ thel EU.
However,ltherelarelsomeldifferenceslbetweenlthelEUlandlthelConvention,lwhichlsuggestithatla
similar] court] wouldl facell practicall problemsl inl thel areal ofll thel Convention.] Onell obvious
challenge,lbasedlonlthelfactlthatlthel Conventionlislnotllimitedltollalsmallerlregionallareallike
thel EU,I wouldl bel toll get] alll thel Contractingll States,] withl theirl differentll legall andl social
structures,ltolagreeluponlconferringlpowerltollallsupranationallbodylltoldecideldisputesibetween
them.*IInsteadloflestablishinglanlinternationalltribunal,lthelCISGldraftersichoseltolincludelin
thel Conventionl all specificl interpretationll rule,] leavingll itl toll thell nationall courtsl inl the
ContractinglStatesltolinterpretlthelConvention.

Onell ofll thell majorl threatsl toll internationall uniformityll is] thatl thel nationall judgesl readll the
Conventionlasliflilwerelaldomesticllegalldocument.®®

Inl orderl toll avoidll that,] andl toll obtainll uniformity,l thel Contractingl Statesl havell toll takell court
decisionslfromlotherlContractinglStateslintollaccountlwhenltheylarelgoingltolmakelaldecisionlin
anyll particularll case.l Asl formulatedl byl Honnold:l (...)] courtsl inl Statesl thatl adoptll thell Sales
Conventionlshouldlhavelnoldoubtlasltoltheitlresponsibilityltolconsiderlinterpretationslinlother

countries.”

$IDiMatteo: Thellnterpretativel TurnllinlInternationallSalesiLawlp.0310.

$JHackney: AchievingdUniformity?lp.0476.

Ferrari,Flechtner,[Brand: ThelDraftlUNCITRALIDigestlandlBeyondlp.1138;0Ferrari: AINewlChallengelforlInterpreters?
p.0245.

8 ScruttonsILtd. WiMidland [ 1962]IACI47 10(HL).

0Bonell: InternationallUniformILawlinlPracticelp.1867.

BiancalandiBonell: InternationallSalesiLawlp.0189;1Gebauer: UniformILauwlp.1684.

IHonnold: ThelSalesiConventionlinlActionlp.01208.

IHonnold: ThelSalesiConventionlinlActionlp.01211.
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Especiallyll twoll problemsl mayll arisell inll suchll situations;ll (1)] thell decisionsl mayl notll bel readily
availablelltolthelcourt,landl(2)Itheldecisionsimaylbellwrittenlinlallanguagelforeignltoltheljudges
whol arell goingll toll makell thell decision.] UNCITRALI hasl takenll anll initiativel toll remedyl those
difficultieslbylestablishinglanlinformationlsystemlnamed] CLOUTI(Casel Lawlon]UNCITRAL
Texts).”'l Thell ideall isl that] thel Contractingl States] mayl sendl inll alll casesl relevantl toll the
Convention.[ThelcaselwilllbellavailableltolthelotherIStateslinllitsloriginalllanguage,linladditionlto
abstractsltranslatedlintolalllthelworkingllanguageslofithelConvention.[Therelarelalsolalnumber
ofll otherll initiativesll takenl byl universities,] whichl aiml atl makingl itl easier forl thell Contracting
StatesltolaccesslithelcasellawllfromllotherlStates,Iforlexamplellthel PacelInstitutel ofl International
CommerciallLawlinlNew]York.”

Foreignll casell lawllwilllnotl bel bindingllinl otherl countries, I butll suchl decisionsll mayl nevertheless
have,lifltheylarelwelllreasoned,lal persuasivelauthority, “lwhichlmeanslithatl thel casellawlwilllnot
belbindinglperlse,lbutlwilllratherlprovideltheljudgelorlarbitratorliwithlalsetloflgoodlargumentslto
applyl onl thell casell theyll arell aboutl toll decide.l Makingll foreignll casell lawll bindingl wouldl makell it
muchlleasierltolachievelaluniformlapplication,lbutl thenl thel majorl concernllwouldlbel tol avoid
thel riskll ofll beingl (...) lockedlintolallfoolishlinterpretationl ofll thel Conventionl forl thell sakell of
uniformity.’™

Anotherl obviousl probleml withll all situationl] ofl]l bindingll casell law, [ isll thatl onell wouldl havel to
establishl] all systeml underl whichl itll is] decidedl whichl decisionsl froml whichll courts] shouldl be
consideredltolbelonlalhigherllevellinlalhierarchylthanldecisionslfromllotherlcourts.I Thislwould
bellalmostlanlinsurmountableltasklandlislthereforelalquitel convincingllargumentlinlifavourlofla
systemlwherelthelforeignlicasellawlonlylhavellpersuasivelvalue.

Ferrarilargueslthatlforeignlcasellawlshouldlonlylhavel persuasivelvalue, “IwhichlimpliesIthatlone
canlllookl toll foreignl casell lawll toll findll goodll argumentsl orll counterarguments.] Thisl wouldll also
meanlthatlthelinterpreterlwouldinotlhaveltoldecidelbetweenlwhichlcourtsltollooklto;lalldecision
fromlanlarbitralltribunallmaylbeljustlasirelevantlaslalrulinglfromlalstate’slsupremellcourt.lEven
casellawlfromllnonlContractinglStateslmaylbeltakenlintollconsiderationliflitlcanlprovidelvaluable
argumentslinlthelgivenlcase.

Evenlithoughllonellconsiderslforeignlcasellawlonlyltolhavelpersuasivelvalue,lsuchlcasellawlshould
belgrantedlconsiderablelweightlbylthelContractinglStateslinllorderlforlthemltolcomplylwithlthe
uniformitylcondition.™

Thell obligationll toll takel foreignll casell lawl intoll considerationll willl notll bell sufficientl toll ensure
uniformity,lbecauselthislwilllnotleliminateldifferinglinterpretationslinltheldifferentiContracting
States.” I Ifl thel observancel oflforeignl casel lawlwerel alguaranteel tolensureluniformity,litlwould

Jwww.uncitral.org
"ISchlechtriem: CommentarylonlithelUNIConventionllp.198.

2 www.cisg.law.pace.edu

BlSchlechtriem: Commentarylonlthe]lUNIConventionlp.199.
"IHackney: AchievinglUniformity?lp.0479.

BFerrari: AINewlChallengelforlInterpreterslp.0260.
8ICook: ThelNeedlfolUniformlInterpretationlp.1199.
"Ferrari: AlNew{ChallengelforlInterpreters?lp.0258.
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meanlthatlthelfirstlcaseldecidinglalspecificlmatterlbylanylcourtlwouldlbelshapinglalllsubsequent
caseslldealinglwithlthatlissue.

DiMatteol hasl emphasisedl thatll thel nationall courtslwilll havel twol functionslwhenl it comesl to
lookingll atll foreignll casell lawl inll order] toll interpretl thel Convention:[ ‘First, theyl wouldll lookl at
decisionslofl foreignl courtsll forlguidance.lSecond,l theylwouldlactivelylunifylinternationallsales
lawlbyldistinguishinglseeminglylinconsistentlpriorldecisionsllandlbylharmonizingldifferenceslin
foreignlinterpretations.””

Thel questionll isll then;ll doesl thisll workl inll practise?l Doll thell statesll takell foreignll casell lawl into
consideration’l AnllItalian( casell decided] byl Tribunalel dil Vigevanolisl al veryl goodllillustration
thatltheyldo.

Whenldecidinglthosellissueslrelevantltolthel Conventionl(whetherlthelbuyerlhadllostlhislrightlto
relylonllacklloflconformityldueltolinadequatellnotice),Jandlevenlithoughlitlstatedlthatlforeignlicase
lawlwasll notl binding,l thel courtl referredll tol somel fortyl foreignll cases,l interl alia,] froml Austria,
France,JGermany,lthelNetherlands,ISwitzerland,landlthelUnited(States.*

Inlalmorelrecentlcase,l thel TribunaleldilRimini®'Ireferredltolaboutlthirtylforeignlcaseslwhenlit
wasltoldecidelalcaselwherelCISGlwaslapplicable.®

Whatl canl bell learnedl froml thisll isll thatl] thell nationall courtsll doll takell foreignll casell lawll into
consideration] wheneverl thatll isl necessaryll inll order] toll maintainl al uniforml applicationl ofl the
Conventionl inll thell contractingl states,] andll apparentlyl thell initiativesl fromll UNICITRALl and
otherllbodieslhavelhelped,latlleastltolsomelextent,ltolovercomelthelobviousllobstacleslrelatedlito
availabilitylofithelcasellawllandlthellanguagellproblem.

Articlel 7(1)Isetsloutlthelgoalslinlrelationltolluniformlapplication,lbutlitldoeslnot,lhowever,lsay
anythinglaboutlwhichlmethodslshouldlbelusedlinlorderltolreachlthoselgoals.* I Thelquestionlis
thenl whetherl notll onlyll thel terminologyll shouldl bell interpretedl] autonomously,] butl alsoll the
methodologyll usedll forl interpretingl thel Conventionll shouldl bell derivedl froml thel Convention
itself.

RothlandlHapplarguel thatlautonomyll cannotllbell thel solutionlwhenlitl comesl toll methodology,
becausel thel Conventionldoesinotlsaylanythinglaboutlthisimatter.*1Onel thereforelhasltol look
elsewhereltolfindlthelanswersltollthelmethodologicallquestions.lOnellsolutionllisltolllooklat]the
principlesloflinterpretationlprovidedlinlinternationalllaw.

GebauerlstateslthatlautonomouslinterpretationlwouldInotlhavelanylmeaninglexceptlforlithelgoal
ofl uniforml application,] ifll uniforml applicationl isl thel supremel goall ofl lawlunifying

"“IDiMatteo: CISGlandlthelPresumptionlofiEnforceabilitylp.1136.

PITribunaleldilVigevano,1120Julyl2000, Giurisprudenzallitalianal2001,1280etlseq. (CLOUTlcaselNo.1378).

8Ferrari: ApplyinglthelCISGlinlal TrulylUniformIMannerlp.0208.

811TribunaleldilRimini,1260November]2002, Giurisprudenzallitalianal2003,1896letlseq.

820Ferrari,IFlechtner,lBrand: ThelDrafd UNCITRALIDigestlandlBeyondlp.1147.

) Rothl andl Happ: Interpretation] ofl thel CISGI Accordingl toll Principlesl ofll Internationall Lawl p.0 1;] Ferrari: Uniform
ApplicationlandlInterestiRateslp.1471.

$4RothlandIHapp: Interpretationloflthel CISGlAccordingltolPrinciplesloflInternationallLawlp.[2.

11



NordiclJournallofICommerciallLawlissuel20070#1

conventions.®] According] tolsomel commentators*Ithel answerl tol thislwouldl bel tol replacell the
conceptl of] autonomousl interpretationl] byl thell principlesll ofll interpretationl asl setl outl inll the
ViennalConventionllonlthel Lawlofl Treaties.*lAccordingl tolGebauer,*lhowever,Juniformitylof
resultlislnotlthelsolellobjectiveloflinterpretingluniformlilawl-lthelsolutionlmustllalsolbelright.

InladditionltoltheltwolrequirementslinlArticlel7(1)ldealinglwithlthelConvention’slinternational
characterlandlthelneedltol promoteluniformity,]Articlel 7(2)lislinlaccordancelwithl thelconcept
thatl thel Conventionll should] bel supplementedl byl thel commonl principlesl ofl treaty
construction.”] Thus,] thel principlesl laidl downll inl thel Viennal Conventionl onll thell Lawl of
Treatieslmaylbelalrelevantlsourcelwhenlitlcomesltolitheldeterminationlloflthelcorrectlapplicable
methodloflinterpretation.

Therell existl anl enormousl amountl ofll academicll writingsl onl mostll issuesl relatingll tol the
Convention,] andl suchll writingsll mayll undoubtedlyl bell ofll greatll valuell whenl it] comesl tol the
promotionlofluniformity.lTraditionally,Itherelhaslbeenlallvariationlbetweenlthellegallsystemslas
toll thell weightl theyl put] onll scholarlyl writingsl inl thel interpretivell processll ofll establishingl] the
contentloflthellaw.”ICivillLawlcountriesThavelalwaysllookedltoldoctrine Jwhereaslthel Common
Lawllcountrieslhavelbeenlmorelreluctantltoldolso.lHowever,ltherelhaslbeenlmovementlinlthe
CommonlLawlcountrieslinltheirlviewlofldoctrinelaslalfactorloflinterpretation,landlthe Fothergill
case,’'laljudgmentIbylthel Englishl Houselofl Lords,lislalgoodlexamplelofl that.[ Thisldisputelwas
governedl byl anll articlel inll thell Warsawll Conventionll onll Carriagel byll Air,l and,l whenll givingl its
judgment,lthelHouseloflLordslputlalgreatlemphasislonldoctrine.

Honnoldllarguesl thatlthellegislativel historylmayl playlanlimportantlrolelwhenldetermininglthe
contentloflthelConvention:I*Whenlimportantlandlldifficultlissuesloflinterpretationlarelatlstake,
diligentl counsellandlcourtslwilllneedl toll consultl thel Convention’sllegislativel history.l Inlsome
caseslthislcanlbeldecisive.”

Inlcivilllawlcountries,ltheluselofltravauxlpréparatoireslislquitelcommonlinlthelinterpretationlof
statuteslandlconventions.INotlalllcountrieslarelpartlofithisltradition,Jandlsomellcommentators
havelthereforelarguedlthatlonelshouldlbelcarefullwhenlusinglthosellsourceslinlthelinterpretation
oflthelConvention.”

However,linllthe Fothergilllcaselthel Housellofl Lordslmadelreferenceltolthellegislativelhistorylin
orderltollinterpretlalprovisionloflthel WarsawlConvention.I This,lIlbelieve,lislalsteplinlthelright
direction,l makinglitl easierl forl commonl lawll judgesl toll havel recoursell toll thell legislativel history
whenlinterpretinglinternationallinstruments.

$1Gebauer: UniformlLawlp.1691.

8IRothlandIHapp: Interpretationloflthel CISGlAccordingltolPrinciplesloflInternationallLawlp.[8.
$ThelViennalConventionlonlthelLawlofl Treaties,IMayl23,11969,111550U.N.T.S. lArticlesI31133.
81Gebauer: UniformILawlp.1692.

$0Cook: ThelNeedlfolUniformlInterpretationlp.0211.

“[Felemegas: UniformlInterpretationlp.180.

1 FothergilllviMonarchlAirlinesILtd [ 1980]12IAINERI6GO6I(HL).

“IHonnold: UniformlLawslforlInternationall Tradelp.05.

PFerrari: UniformlInterpratationlp.1207.
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Anotherllproblemlinlrelationltolthelachievementlofluniformitylrelatesitol thel factlthatl Articles
92lthroughl97loflthel ConventionllmakelitlpossiblelforlStatesltolmakelreservationsliwithlregard
toll thell Convention’sll applicabilityll whenl theyll becomell contractingl partiesl toll thel Convention.
However,ltheldraftersimadellanlattemptitol minimisellthelnegativeleffectslonluniformity,lwhich
mightl result] froml Articlesll 92 throughl 97,0 byl specificallyl authorisingl onlyl certainll typesl of
reservations.”'l Inl spitel ofll this,[ therel arel stilll problemsl relating] toll reservations.”] Onell isl the
reservationlmadelbylthelScandinavianlcountrieslinlrelationltolPartlllloflthelConvention,lwhich
dealslwithl contract] formation.l Iflyou,lforl example,l havel allsituationlwherell onell ofl thel parties
wishesl tolwithdrawl hisl noticel ofl termination,lyoull cannotllookl tol Partl [11] forlguidance,lsince
thisll partl doesll notl addressl thisll issue.l Thel questionl isll thenll wherel toll lookll forl guidance.
Accordingltoll Articlell 7(2)l gaplfillinglisl tol bel basedl onl thell generall principlesl uponlwhichl the
Conventionlislfounded.lInlrelationltolthislquestion,litlwouldlbelnaturalltollookltol PartlIL,lbut
that] willl ofl coursell bell impossiblell becausell ofll thel reservations] madel byl thell Scandinavian
countries.

3.40  Thelobservancelloflgoodlfaithlinlinternationalltrade

OneloflthelmostldebatedlandlcontroversiallissueslinlconnectionllwithlthelCISGlislthelrolelland
definitionloflthelprincipleloflgoodifaith.”IThisldebatelislalverylgoodlexamplelofltheldifficultylof
reachinglalcommonlunderstandinglwhenlaluniformlbodylofllawlisltolbelestablished.

Onel questionl onell hasl toll askl] isl whethetl thel referencell toll ‘goodl faith’l onlyll relatesl tol the
interpretationlofl thel Convention,Jorlifl Articlel 7(1)]alsolrefersltolgoodifaithlinlrelationl tol the
parties’lbehaviour.

Thelfactlthatlthellterml‘goodifaith’lislonlylpresentlinlthel provisionllinlthel Conventionlldealing
withlinterpretationlshouldlbelanlargumentlagainstitakinglthel parties’lbehavioutlintollaccount.
Thell veryll wordingll ofl Articlell 7(1)] suggestsl thatll goodll faithl shouldl onlyll bell relatedl toll the
interpretationloflthelConvention:I‘InlthelinterpretationloflthislConvention,lregardlisltolbelhad
toll(...)Ithelobservancelloflgoodlfaithlinlinternationalltrade.’

Itlisl alsol importantl toll bear] inl mindl that] therel arel notl manyl countriesl whichll throughl their
domesticl legislationl havell imposedl all dutyl ofl goodl faithl onll thel parties’l behaviour,l especially
countrieslwhichllbelongl tol thel commonllawl tradition.] Amongl thel civilllawlljurisdictionsl there
are,lhowever,l countriesl whichll havell imposedl suchllall dutyl ofl behaviour.l Twol examplesl ofll the
latterl arel Germany’landl France.l Beingl awarell ofl this[ differencel betweenl thel countries,l one
shouldlbell carefull withll interpretingll thel Conventionl inllall wayl whichll wouldlimposellall dutyl of
goodlfaithlonlthelparties’lbehaviour.

Idlislveryldifficultitoldefinelthelconceptlofigoodlfaith,landlthelexpressionlitselflislverylvague.llt
maylthuslopenlluplforldifferentlinterpretations.lThisImightlactuallylconflictlwithlthellobligation

*IThelConvention,lArticlel98.
“IFlechtner: ChallengesltolthelUniformitylPrinciplelp.1193.

*IFelemegas: UniformlInterpretationlp.133.
“IBGBI242
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toll ensurel uniformityl inl thell applicationl ofl thel Convention.”®] Thisl inll itselfl isl anl argument
againstlanlinterpretation,Iwhichlimposeslalgenerallobligationlonlthellpartiesitolactlinlgoodlfaith.

Alsol thellegislativell historyl indicatesl thatl thel referencell tol goodl faithl onlyl hasl tol dollwithl the
interpretationloflthelConvention:IThelreferenceltol‘goodlfaith’linlArticlel 7(1)lislthelresultlofla
compromisel betweenl thosel wholwouldllikel tol imposel al dutyl onl thel parties] tol actlwithllgood
faith,JlandlthoselwholdidInotlwantlanylreferenceltolgoodifaithlinlthelConventionlatlall.”’

Whenl thel Conventionlwasl beingl draftedl therel wasl all bigl discussionll onl whethetl onell should
includelalreferenceltolgoodlfaithlinlthelConventionlorlnot.

Somel delegatesl] wouldll notll includell suchll all reference,l andl theyl interl aliall arguedl thatll it
representedl al moralll exhortation,] whichll shouldll notll bell elevatedl toll thel statusll ofll all legal
obligation.'™l It] wasl alsoll arguedl against] suchl anll inclusionl becausel theyl thoughtl it] was
unnecessarylsincelthelprinciplelwaslimplicitlinlalllnationalllawslanyway.JAnotherlargumentlput
forwardllwasl thatlthelConventionldoesinotlspecifylanylsanctionslforlfailingltolcomplyllwithlthe
goodl faithl principle,] withl thell consequencell thatll thisl wouldl bell left] openll tol nationall law, '**
whichllwouldljeopardiselthelachievementlofluniformityloflsanctions.

Otherldelegates,lhowever,lfavouredlthelinclusionlandlarguedlthatltherelwouldibellittlelharmlin
havinglsuchlalprovisionlbecauselthelprinciplelwas] universallylrecognized.”'*

TheylalsolclaimedlthatlitlwouldInotlbelnecessaryltolspellloutlthelconsequencesloflalviolationlof
thelgoodlfaithlobligation,Isincel thislcouldlbelldevelopedllinlalflexiblel mannerlonlal caselbylcase
basis.

Aslallresultloflthislintenseldebate,ltheldelegateslfinallylagreedlonlthelcompromise'*loflincluding

thelreferenceltollgoodlfaithlinlthelprovisionldealinglwithlthelinterpretationloflthel Convention;
Articlel7(1).

Alnumberloflprominentlcommentators,]Ferrari,"*lHonnold, ®IHagstrom,'“landl Lookofsky, "’
arel opposedltol thellideal thatlgoodl faithlisl al generall principlel ofl thel Conventionl -l thatlgood
faithlshouldlbelrelatedltol thellparties’Ibehaviour.] Theylarguelthatlgoodlfaithlonlylrefersitolithe
interpretationloflthelConvention.

% Ferrari,) FlechtnerlandlBrand: Thel Draftl UNCITRALI Digestl andl Beyondlp.0152;0 Ferrari: Uniforml Interpretationlp.
210.

PIBiancalandiBonell: InternationallSalesILawlp.183.

1%Honnold: DocumentarylHistorylp.1369.

Ol Felemegas: UniformlInterpretationlp.164.

"2Koneru: Thellnternationalllnterpretationlp.l139.

1%]Felemegas: UniformlInterpretationlp.164.

%)Ferrari,lFlechtner,IBrand: ThelDraftlUNCITRALIDigestlandIBeyondlp.1155.
®IHonnold: UniformIlLawlp.1100.

% Hagstrom: Kjopsretdlp.126.

YL ookofsky: Internationalelkeblp.[22.
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Powers'®lclaimslthat]Schlechtriemlislalrepresentativel forlthelotherlview:I thatlArticlel 7(1)lalso
imposesl al dutyll onl thel parties.l Hellusesl all statementl froml thell 1998leditionl ofl Schlechtriem’s
‘Commentary ltollbackllhislargument:[‘[ goodlfaithlmentionedlinlthelCISG]Ishouldlamountitola
generallprinciple,lsuchlaslsection24 2loflthelGermanIBGB."'”

[tlislquestionablelifithislislthelcorrectlinterpretationloflwhatlSchlechtriemlreallylmeans.lInlthe
newleditionloflthelCommentarylfroml20050thelrelevantlsectionlhaslbeenlrephrased,landlwhat
Schelchtriemlnowlsayslislthat:

“Adlitslhistorylshows,lthel originlofl thatltermlliesllinl thellreferencel tolgoodl commercial
practicell andl it] wasll initially]l intendedl toll governl notl thell interpretationl ofl the
Convention’sll rulesl byl courts,] butl thel parties’l conduct.l Butlsuchl opinions,Iwhichl are
influencedllnotl least] ofl alll byl thel Germanllunderstandingl ofl thel principlel of Treullund
Glaubenl andl itsl bearingll onll legall textsl asl wellll asl individuall contracts,] cannotll being
regardedlaslhavinglprevailed.l Thel maximlofl ‘observancelloflgoodlfaithllinlinternational
trade’ ] therefore,] concernsl thell interpretationl ofl thel Conventionll onlyll andll cannotll be
appliedldirectlyltolindividuallcontracts((...)” "'

FromlthislextractlitlislhardltolseelthatlSchlechtriemldisagreeslwithlthelviewlthat]‘coodlfaithlin
Articlell7(1)IrelateslonlylitolthelinterpretationloflthelConvention.

Evenl thoughl thel wordingll ofll Articlell 7(1)] andll thell legislativel historyll clearlyll suggestll thatl good
faithlonlylrelatesltolthelinterpretationlloflithelConvention,lsomellcommentatorslhavelarguedithat
thelprovisionllshouldinotlbelreadlsolnarrowly.lBonelllseemsltolfavourlsuchlalwiderllapplication
oflthelgoodlfaithlprinciple,lsolthatlitlalsolincludeslthelbehaviourloflthelparties;levenlaslalsimple
aidltolthelinterpretationloflthel CISG’slspecificlprovisions,lthelprincipleloflgoodlfaithlmaylhave
somelimpactlonlthellbehaviourloflthelparties.

Konerullseemsl tollarguellalongl thel linel thatllevenll thoughll thell draftersl ofl thel Conventionl may
havel intendedl thel inclusionll ofll goodl faithll onlyl toll relatell tol thel interpretationl ofl the
Convention,ltheylmayl havel indirectlylimposedlalldutylonlthel partiesltolactllinll goodlfaith.]He
stateslthat:0(...)Jgoodlfaithlcannotlexistlinlalvacuumlandldoeslnotlremainllinlpractiselaslalrule

unlesslthelactorslarelrequirediitolparticipate.”""

ThelresultimaylbelthatlthelprincipleloflgoodifaithlactuallylhasltwolroleslwithinlthelConvention;
onelwhichlrelateslitoltheljudiciaryl-Ithoselwholarelgoingltolinterpretlthel Conventionl-,landlone
whichlrelatesltolithelpartieslandltheirldutyltolactlwithlgoodlfaith:1“Whilelthel Conventionldoes
notl explicitlyll imposell anll obligationl] ofll goodll faithll onll thel parties,] manyll ofl thel Convention’s
generallprinciplesloperatelcollectivelyltolcreatelsuchlanlobligation.”' '

Certainllcourtslhavellalsoltakenlthelviewlthatlthelprincipleloflgoodlfaithlshouldlbelgivenlallwider
application.] Onell examplell isl thell Frenchll case, S.a.r.L.0 BRI Production] ‘Bonaventure’l vll Socit] Pan

%8)Powers: DefininglthelUndefinablelp.0345.
191Schlechtriem: Commentany(1998)Ip.061.
19Schlechtriem: CommentarylonlthelUNIConventionlp.195.
MKoneru: Thellnternationalllnterpretationlp.1140.
"Koneru: Thellnternationalllnterpretationlp.1152.
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Africanl Export,' "lwherel thel courtl orderedl thel paymentlofl damageslbasedl onll thel factl thatl the

liablelparty’slconductlwasl(...)lcontraryltolthelprincipleloflgoodifaithlinlinternationalltradellaid
downllinlArticlel7ICISG.

Suchll divergingl viewsl doll notll promotel thell uniformll applicationll ofl thel Convention,] andl no
matterlwhichllviewlonellwouldlconsiderltolbelthelmostlcorrectlwithlregardltolthelpositionloflthe
doctrinelofllgoodlfaithlunderlithel Convention,litlwouldlbeleasyltolagreelwithl Powerslwhenlhe
stateslthat:l‘Thelonlylthinglthatlseemslclearlthroughllalllthesellcompetinglargumentslisithatlthe
uniformitylsoughtlbylthel CISGlisldefinitelyllackinglwithlrespectltolthellexistencelandlextentlofla
goodlfaithlobligation.” " IHelargueslfurtherl that,levenlthoughlimposinglalgeneralldutyloflgood
faithll onl thell contractingll partiesl mightl bell consideredl as] anll amendmentl toll thel Convention
expresslyl rejectedl byl thell drafters,] goodl faithlisl neverthelessl anl internationall principle,'*land
shouldlthuslbelmadelpartloflanylinternationallagreementlonlcontracts.''®

However,[l thisl isl all highlyll controversiall approach.] Whenl thell draftersl expresslyl rejectedl the
impositionll ofll suchll all dutyll onll thell parties,] onell cannotll subsequentlyll alterll thisl positionll by
analogieslfromlotherlsources,lsuchlaslthelUNIDROITIPrinciples.

Evenliflonelchooseslitolrestrictl thellapplicationlofl thel principlellofigoodifaithlinl Articlel 7(1)Ito
thelinterpretationloflthelConvention,Ithisldoeslnotlnecessarilylmeanlthatltherelisinolroomlforlla
morel generall principlell ofl goodl faithl inl relationll tol otherl provisionsl inl thel Convention.l One
examplelmaylbeltheldoctrinelofl‘gaplfilling linlArticlel7(2)." IHowever, laslFelemegas' *Iputslit:

“Whatllislless,lifl atlall,llegitimatellis] thellsubsequentl catapultingl ofll thell conceptllofigood
faithl asl all ‘generalll principle’ll ofl thel CISGI underl Articlell 7(2),0 intol thell interpretative
mechanisml ofll thel CISGll underl Articlell 7(1),0 throughl thel referencel toll ‘goodl faithll in

r”»

internationalltrade’.

Sincell Articlell 7(1)l expresslyll refersl toll ‘goodl faith inlinternationall trade’ll (emphasis] added),l itl is
quitell clearl thatll thel principlel ofll goodl faithll shouldl notll bell analysedl inll light]l ofll standards
ordinarilyl adoptedl withinl thell variousl nationall legall systems." "l However,[ asll alsoll arguedl by
Bonell,Inationallstandards,Ibothlinlrelationltolgoodlfaithlandlthelspecificationloflthelprinciples
uponllwhichl thel Conventionllisl based,] shouldl bell takenl intol considerationll toll thell extentl that
theylarelcommonlylacceptedlatlalcomparativellevel. *THonnoldlargueslalonglthelsamellines:

“Thell Convention’sl goall ‘toll promotel uniformity’l shouldll batl thel usel ofll purelyl local
definitionsllandl conceptslinl construingl thell internationall text.] Butl thisll objectionl does

WICourld’appellGrenoble,JIChambrelcommerciale,122.02.1995,093,/3275 [JournalldulDroitlnternationall6320639.
Availablelatlhttp://131.152.131.200/cisg/urteile/151.htm.l(CLOUTIcaselNo.1154).
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notl applyll toll ‘goodl faith’l principlesl thatll reflect] all consensusl -[ al ‘commonl core’ll of
meaningl-linldomesticllaw.”"*'

Tol takel domesticl definitionsl ofl goodl faithl ofl onell singlell countryll intoll consideration,lwithout
analysinglhowlthellprinciplelislappliedlinlotherlcountries,Jwould,lhowever,lcontradictlthellidea
ofluniformlapplicationloflthelConvention. '*

10 believel thatl thell correctll approachll wouldl bel toll limit] thel principlel of] goodl faithl tol the
interpretationloflthel Convention.IThellverylaimloflthel Conventionl-ltollcreatelaluniformlsales
lawl-Iwouldlbelleasierltollachievelthislway./Consideringlthellegislativelhistory,Ithislwouldlalsolbe
thelmostllloyallapproachltolthislproblem.

4. THEINORWEGIANIAPPROACH
4.10  Introduction

Thell Norwegianl legall traditionl isll basedll onll thel dualisticl principlel whenll it comesl tol the
implementationl ofll internationall conventions,] whichl meansl that] all speciall actll ofll ratification
needsl toll bell presentedl byl thell Parliamentl beforell thell conventionll comesl intoll force.] Thisl is
opposedl toll thel monisticll systeml underl whichll internationall obligationsl willl bell automatically
internallylbinding.

Therel arell basicallyll threel different] waysl ofll implementing] all conventionll underll thell dualistic
system;(1)Itransformation,li.e.lthelconventionllislrelwrittenlintolanlindependentldomesticlactlof
parliament,l(2)lincorporation,li.e.lthelconventionlisldirectlylgivenlthelstatusloflanlact,landl(3)
‘passivell transformation’ [l i.e.l all statementl sayingl thatll thel nationall lawll is] compatiblel withl the
internationallobligations.'”’

Traditionally,l thel Nordicl countriesl havell triedll toll createl all uniforml legall platforml inl different
areas,linterlalialwhenllitlcomesltolthelsaleloflgoods.I ThelNordiclcountrieslhavelalprettylsimilar
sociallstructurellandlpoliticalltraditions,landlsincelmuchltradingltakeslplacelbetweenllcompanies
inltheldifferentINordiclcountrieslitlisithereforellquitelconvenientltolhavelalcommonllegallbasis.
Withl thisl inl mind,[ theyl establishedl all commissionllinll 1980,[ thell yearl ofl thell adoptionll ofll the
CISG,llinllorderltollsortloutlthelpossibilitiesloflpassinglnewlSaleloflGoodslActslinlalllthelNordic
countrieslbasedlonlithelnewldevelopmentslthatlthelCISGlwouldlinitiate.

Sincelthel CISGlislconcernedlwithlinternationallsales,ltherelwasinotlreallylalneedltolchangelthe
Norwegian[ Salell ofl Goodsl Actll ofl 1907."*1 However,[ sincel thel CISGI wasl not] considered( to
contradictll thell domesticl Salell ofl Goodsll Actll inll anyll majorl way,[ it] wasl decidedl toll conductl a
revisionloflithelActlinlorderltolobtainlanlevenlhigherldegreelofluniformity.

Honnold: UniformILawlp.1100.

27eller: GoodlFaithl-IThelScarletlPimpernelloflthelCISGlp.1227;1Powers: DefininglthelUndefinablelp.1334.
IBINOUIN1972:0160p.07.

""IHagstrom: Kjopsrettlp.135.
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4.2 ThelNorwegianlimplementation

Norway,laslthellonlylcountrylinlthelworld,lchoseltoltransforml(‘relwrite’)lthelConventionlintola
singlelbodyllofllaw,lwhichlgovernslbothldomesticlandlinternationallsales,Jandltherebyllcreating
anll ‘unofficial’'*’l versionll ofl thel Convention:'*l Thel Salel ofl Goodsll Act.'*l Lookofskyl has
commented] onll thell Norwegianl approachl toll thell implementationl ofll thel Conventionl that
‘Norwayll wentll all stepl further:[ it transformedll thel authenticl CISGI text] intoll Norwegian,] and
integratedl thel Norwegianlrulesl forl domesticlandllinternationallsalesllawlintola singlel -landlin
severallrespectslhighlylcontroversiall-Istatutorylinstrument.”'?®

Thelconsequenceloflithel choicel oflltransformationlisl thatlthel Conventionlhaslbeenltranslated,
restructured,landlinterpretedlinlalNorwegianlActloflParliament.'*

Alllotherl countries, "I becausell ofl theirl incorporationll ofl thel Convention,l havel twoll bodiesl of
salesllaw;lonelwhichllislapplicableltoldomesticlsales,landlonellwhichlislapplicableltolinternational
sales.”'IThel Norwegianlapproach,lhowever,l hasl resultedl inlalsituationlwherell thel interpreters
andl contractingl partiesl havell toll handlel onell bodyll ofll rulesl containingl bothl thel transformed
provisionsloflithe[CISGllandlprovisionslexclusivelylapplicableltoldomesticltransactions.

InlthelprocessllofldecidinglwhichlwayltolimplementlthelConvention,loneloflthelmajorlconcerns
waslthelsmalllandimediumlsizelexportlandlimportlcompanies,landlitheirldifficultylinlhandling
suchllall complicatedlset] ofl rulesl asll thell Convention.l Thel draftersl claimedl thatlsincell veryl few
companieslhavelalldepartmentlspecificallylestablishedltoldeallwithlissueslrelatedltolinternational
tradell it wouldl bell muchll easierll forll thosell companiesl toll handlell all domesticl salell ofl goodsl act,
whichll includesl thel rules] forl internationall salel ofl goods."” ] It] wasl alsol arguedl that
transformationl] traditionallyll wasll thel most] widelyll usedll wayll ofll implementingll international
conventionsl regulating] areas] ofl commonl interest] whichl ordinaryl citizensl wouldl bell dealing
with. " [Incorporationlwas,laccordinglitoltheldrafters,Ireservedlforltechnicallandlcomplicatedlsets
ofllrules,lwhichllarelnot,ltolanylparticularldegree,laimedlatithelordinarylcitizens.

Somellcommentatorslhavellwarnedlagainstllookingllatlthel Conventionlaslalpartlofldomesticllaw
evenlafterlitthaslbeenlimplemented:

BLookofsky: CISGlinlScandinavialp.l5.

Lookofsky: AlivelandlWelllinlScandinavia:0CISGIPardIIlp.0289.
2ThelSalelofiGoodslActlofl13IMayl1988ActiNo.027).JAvailablelinlEnglishlatlwww.lovdata.no/info/ueng.html
Lookofsky: CISGlinlScandinavialp.12.

"PHagstrom: Kjopsrettlp.137.
BOdislworthInotinglthatlIsracllhaslalsoltakenlalsomewhatluniquelapproachltolthel Convention.IThel Convention
waslincorporatedlintollsraelillawlbylthelSaleslLawl(InternationallSaleloflGoods)1576001999,whichlcamelintoleffect
onll50Februaryl2000.1However,lforlinternationallsaleslcontractslconcludedlpriotltolthatldate,lthelpreviousllaws,[i.e.
ULISI andll ULF,l wouldl continuell toll apply.] Thel result] wouldll bell thatll forll all periodl ofll timell therell willl bell three
conventionslrelatingltollinternationallsalesl(CISG,]ULISlandIULF)lworkinglsidelbylside,landlthelcourtsiwhichlare
goingltoldecidellonlcaseslinvolvingllIsraelilcompanieslwouldlhaveltolpaylparticularlattentionltolwhichlsetloflruleslis
applicablelinllanylgivenlcase,laslproblemsimaylhaveltolbeladdressedldifferentlyldependinglonlwhichlconventionlis
applicable.lSeelalsolwww.bin.ac.il/law/cisg
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“Evenl thoughll thell CISGI isll incorporatedl intoll municipall law,] internationalll sales] law
shouldlnotlbel regardedlasllal partl ofl variousl nationalllegallsystemsl becausel thislwould
inhibitlitsldevelopmentlaslanlautonomouslbranchllofllawlandldistortlitslinterpretation
andlapplication.”"*

Bearingl thisll in] mind,l itl is] quitell obviousl thatll thel Norwegianl approachl ofll transformingl the
Convention,linsteadl ofll usingl thel methodl ofll incorporation,lwilll posel all threatl toll thel goall of
uniformlapplication.lKeepingl thel domesticlSalel ofl Goodsl Actlseparatel froml thel Convention
wouldll makell it muchl easierll forl thell interpretersl toll avoidl confusionl andl thel usell ofll national
interpretativell methodsl onll thell internationall transactionsl coveredl byl thel Convention.l Unless
thell partiesl toll al contract] expresslyl agreel otherwise, I thel Norwegianl SGAl willl bell applicable
wheneverlthelchoicelofllawlruleslstatelthatiNorwegianllawlshouldlbelthelapplicablellaw.[Kriiger
islverylcriticalltolthelNorwegianlsolution:

“(...) [T]helmethodlforladaptationl ofl thel CISGI 1980l intol Norwegianllawllwasllalmajor
mistake.lOnelsimplyltriedltolldolsomethinglwhichlcannotlbeldonellproperly. Firstly,Ithe
readingllofl thel Actllislallveryl complicatedltaskll(...) Secondly,]thelmethodlhaslresultedllin
blatant discrepancieslinlthelwordingloflstatutorylsalesloflgoodsilawl...)"*®

4.3.0  Islthelleransformationlinlitselflalviolationlofithelbasiclprinciplesllofithel Convention?

Sincell Norwayl isl thell only]l Contractingl Statel thatl hasl implementedl] thel Conventionl by
transformation,litlislonlylnaturalltolraiselthelquestionlloflwhetherlthislislanlavailablellsolutionlat
all.0Islthislalloyallapproachlinlthellightloflthellbasiclgoalsloflthel Convention,landlArticlel 26l of
thell Viennal Conventionllonl thell Lawl ofl Treaties," I whichl statesl thatl ‘Everyll treatyl inl forcell is
bindinglluponlithelpartiesltolitlandImustlbelperformedibylthemlin goodlfaith’l(emphasisladded).

AnlexaminationloflithellegislativelhistoryloflthelimplementationloflthelConventionlshowslthat
theldraftersitouchedlthislissuelinltheirldiscussions. [ Traditionallylthelconventionslthat!Norway
haslratifiedlhavelnotlprescribedlanyl preferredlmethodloflimplementation;litthaslusuallylbeen
upltolthellegislatorltollchooselwhichlmethodltoluse.I Theldraftersirecognised,lhowever,lthatlin
certainl circumstances] therell isll al needl forl all conventionl tol bell implementedl provisionl by
provision,lwithoutlanyltechnicalladjustments.]JULISland]ULFlarelconsideredltolbelexampleslof
that.

However,l thel Norwegianllegislatorsl didl notl considerl thel CISGI toll posell anyl restrictions] with
regardltolthelmethodloflimplementation.lLookofskylsupportsithislview, *landlsoldolBergem

B4 Felemegas: UniformlInterpretationlp.166.1Thelwordl‘incorporation’linl thislextractl mustlmean] thel morellspecific
methodl ofll transformation,] sincell incorporationll wouldl notl] veryll likelyll makell thell interpretersll mixl thel methods
togetherltolthelsamellextentlaslaltransformationlwould.
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andlRognlien.'"ILikelthellegislators,IbothlLookofskyland]Bergem,/Rognlienlseemltolbaseltheir
conclusionsl solelyl onll thell factll thatll thel Convention,] unlikel ULIS,* does] not] containl any
provisionslwithlregardltolthelmethodloflimplementation.ITheylthereforelconsiderlthellegislator
tol bell freel tol usel whicheverl methodl hel mayl findl mostlappropriate.] Butlevenl thoughll Norway
chosell toll transforml thel Convention,l thisl doesl notll meanl thatll theyll arell freell toll interpretl the
Conventionllinllightlofltheirldomesticllaw;'“ItheylcannotldeviatelfromIthelobligationlinl Article
7(1)0 toll interpretl thel Conventionl inl lightll ofl itsll internationalll charactetl inll orderl toll promote
uniformlapplicationljustlbecauseltheylhavelchosenlanotherlmethodloflimplementationlthanlthe
otherlContractinglStates.

[Ibelieve,lhowever,lthatlbylreachinglthislconclusionlthellegislatorl putsltoolmuchlemphasislon
ULISlasll all historicl predecessorll ofll thel CISG.[ Asll alreadyl mentionedl elsewherell inll thisl paper,
ULISIwaslbasedllonllalmuchlnarrowerlmandatelandldidinotlachievellsuchlalbroadlacceptancelas
thelCISGlhas.lAlso,lbecauselthelidealbehindlthelConventionlwasltolcreatelalcommonlframelof
reference,llitfwouldlhaveltolbelalmuchlsimplerlinstrumentlandinotlisoldetailedlasTULIS.

ThelCISGlwaslinitiatedlaslalresultloflULIS [failureltolbecomelallunifiedlsalesllawllforlthelentire
commerciall worldll -l al failurell resulting] toll somell extentl] froml notll takingl thell interests] ofll the
developingll countriesl andll thel commonll lawll traditionl sufficientlyll intol account.] ULISI hadll no
provisionl likell thell CISGI Articlel 7(1),"*0 andl thel inclusionl ofl all specificll referencel toll the
promotionl ofl uniformity,ll combined] withll thel diversell backgroundl ofll thell delegates] inll the
drafting] committee,ll suggestll thatl thel approachl inll relationl] toll thel CISGI wasll muchll more
ambitious.JAnlantitheticallinterpretationliwouldlthereforeloverestimatelULIS [role.

[lwouldlarguelthatlevenlithoughlthel Conventionldoeslnotlcontainlanylspecificlprovisionslaslto
howll thel Conventionllisl toll bel implementedl byl thel Contracting] States, therell might] bell other
factorslltoltakelintolconsiderationlwhenllonelislgoingl tolmakelalchoice.lInlmyllopinion,JArticle
7(1)limposeslcertainlrestrictionslinlthislrespect;liflonelchooseslitol transformlthel Conventionlit
hasltolbeldonelinlalway,lwhichllensureslthelcompliancelwithlthisliprovision.]Otherwise,ltherelislla
risklthatlthelwholelprojectloflestablishinglanlinternationalluniformlsalesllawlwouldlfail lInlfact,
thelverylidealbehindlthel Conventionl-Ithelcreationloflalcommonlgroundlofireferencel-lwould
givell directionsll toll thell nationall authorities] onll howl thel Conventionl isl toll bell implemented,
regardlessloflithelnonlexistenceloflalprovisionllikelthelULISIArticlell,lparas,l(2)landl(3).

Thellargumentlthatlsincelthel CISG,lunlikelULIS,ldoesInotlcontainllalspecificlprovisionlrelating
tolthelmethodloflimplementation,landlconsequentlylthatlitlislentirelylupltolithelstateslThowlto
implementlthelCISG,lcannot,ltherefore,lcarrylanylweight.

Thel overalll aiml ofl thel establishmentl ofll thel Conventionlwasl toll createll al commonll groundl of
reference,lwithlthelresultlthatlitlwouldlnotlmakelanyldifference,linlthelcaseloflaldispute,lwhich
country’slsetloflruleslwaslprescribedl-lalllthelpartieslwouldlbelfamiliarlwithlthe]lConvention.'*
However,lthislaimlwouldInotlbelsatisfiedlwhenlthelprescribedlsetloflruleslisiNorwegianllaw;lthe
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contractinglpartieslwouldlhaveltoldeallwithlthelNorwegianlSaleloflGoodslAct.'*ISincelthislisla
transformedlversionloflthel Convention,litlwouldlbel quitel confusinglforlallpersoninotlfamiliar
withlthelAct.lOnelexamplelislArticlel79lregardinglthellexemptionlfromltheldutyltolpayldamages.
InlthelNorwegianltransformedltextlthislprovisionlhaslbeenldividedlintolthreeldifferentlrules;I1§§
27,040,057(1)0andl(2).'* 1 Suchl al restructuringll ofl thell commonl groundl ofl referencell wouldl of
courselpresentlproblemslforlforeignlcontractinglparties,ljudgeslandlarbitrators.

Onelproblemlislithat:

“(...)Ithel‘transformed’l portionlofl the SGAl textllislitself clearlylatloddslwithl thel authentic
CISGltextlonlalnumberloflsignificantlpoints,lthuslraisinglthelpossibilitylthatiNorwegian
courtsl] willl havel toll facel complex ‘supremacy’l issues.'* (...)] Le.l whether] toll uphold
Norway’sll obligationsll underl thell CISGI treatyll inll thell facell ofll contraryll (transformed)
nationalllegislation.] Thel resolutionll ofll thesell issuesl inll thel concretell context] concerned
maylldependlonllwhetherlthelNorwegianllegislatorl(a)lmadella mistakelinltransformation
otl(b) intendedltoldepart fromlthelauthenticICISGltext.”'*

Prospectivell ratifyingl countriesl shouldll thereforel bell extremelyl carefull whenl theyl arell goingl to
decidelonlalmethodloflimplementation,lasltransformationimightlactuallylinlitselflbellalviolation
oflthelbasiclprincipleslsetlforthlinlArticlel7(1).

4.4.  PracticallconsequencesloflithelNorwegianlimplementation

Aslwilllbelmorelthoroughlylanalysedllinlchapterll5,IthelNorwegianlimplementationlhaslcausedla
numberlofldiscrepancieslinlrelationltolthelauthenticltextloflthelCISG.IAslalresult,lthelchoicelof]
lawll rulesl willll stilll bell relevant.] Thisl isl all clear] evidencel ofl thell fact] thatl thel Norwegian
implementationllis] notllinll conformitylwithl thel Convention’sll goalll ofl uniformity.l Aslstatedl by
Winship:['Iflalllstatesladoptedluniformlrules,loflcourse,ltherelwouldlbelnollneedlforlchoicelofl
lawlrules,lexceptlperhapslwherelstatesladoptldivergentireadingslofitheluniformlrules.”'™

Allfewllpracticallexampleslcanllhelpltolillustratelwhatl kindl ofl difficultieslthel courts,larbitrators,
andlpartiesltolthelcontractimaylfacelaslaliresultlofithelNorwegianllapproach.

[flthelsellerllislinINorwaylandlthelbuyerlinlFrance,lArticlel1(1)(a)lapplieslsincelbothINorwaylland
FrancellarelContractinglStatesltolthelConvention.[Whatlwouldlbelthelsituationllifltheldisputelis
goingltollbelheardlinlFrance,lbutlthelpartieslhavelnotlagreedlonliwhichlcountry’sllawlishouldlibe
applicable?

Inlthislsituation,lthelcorrectlapproachlwouldibeltolstickltolthelsolutionlprescribedlbylthelrules
ofll privatel internationall law.l Thosell rulesl customarilyl dictatel thatll inll all casell wherel thel parties
havelnotldecidedlwhichlcountry’sllawlshouldlbellapplicableltollthelcontract,Ithelsalelshouldlbe

490Seelchapterl4.4.

" Hagstrom: Kjopsrettlp.137.

"Lookofsky: CISGlinlScandinavialp.6.

"Lookofsky: CISGlinlScandinavialp.l6,Inotel41.

BOWinship: PrivatellnternationallLawlandlthelU.N.ISalesIConventionlp.1487.
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governedl byl thell lawl atl thel seller’s] placel ofll business."”'l Inll thisl example,] that] wouldll be
Norwegianl law,[ i.e.l thel Norwegian SGA.I Thel Frenchl courtll or] arbitrationl tribunalll would
thereforel havell tol getll familiarl withl thell Norwegianll implementedl versionll ofl thell CISG,[ its
legislativelhistory,letc.lItlgoeslwithoutlsayinglthatlthislwouldlleadltolmajorlpracticallproblemslin
relationltoltranslations,lunderstandinglthelstructureloflthelSGA Jandlthelwaylitlislinterpreted.

Almajorlproblemlforlthel FrenchlltribunallwouldibeltolhavelrecourseltolthelNorwegianl travaux
préparatoires.]Notlonlylwouldl theyl havel tollbel translated,lbutl thel tribunallwouldlalsol havel to
operatell al totallyl foreignll systeml ofll doctrinell andl sourcesl ofll lawll inll orderl toll obtainll all correct
interpretationloflthelprovisionslinlthel/NorwegianISGA.

[flthelbuyerlandlsellerlswitchlplaces]-IthelbuyerlislinlNorwaylandlthelsellerlislinlFrancel -Ithe
solutionllwouldlbeldifferent.lIflonelfallsibackllonlithellruleslofiprivatelinternationalllaw,litlwould
belFrenchllaw,[i.e.,lthelauthenticltextloflthelConventionlthatlwouldlgovernlthelcontract.[Bothla
FrenchllandlalNorwegianlcourtlwouldlhaveltolapplyltheloriginallConvention.

Wel canlalsol havel allsituationllwherel thel sellerlisl inl Norway,l thel buyerl in] Newl York,l butl the
disputelisligoingltolbellheardlinlParis.lIflthelpartiesThaveldecidedlthatlthelsalelisltolbelgoverned
bylAmericanllawlthelFrenchltribunallwouldlhaveltolapplylthelauthenticlConvention.[If,Jonlthe
otherlhand,lthellpartieslhavel decidedlthat!Norwegianllawlshouldlbelapplicablelthel Norwegian
SGAlwouldlbelthelrelevantllaw,landltheltribunallwouldlithenlfacelallithelproblemsldescribedlin
thelfirstlexample.

Finally,liflthelsellerlislinlGermany,lthelbuyerlinlDenmark,landltheldisputelislheardlin]Norway,
whatllawlshouldlthenlbellapplicable!ISincelnolNorwegianlcompanylisllalpartyltoltheldispute,lthe
SGAlwouldlhavelnolrelevance.lInlthislsituationlitlwouldInotlmakelanyldifferencelwhichlparty’s
lawlthelchoicelofllawlruleslwouldlpointlto;lbothlGermanylandiDenmarklhavelincorporatedithe
Conventionl andl usel thellauthenticll text] inl alll internationall transactions,] andl thel Norwegian
tribunallwouldlthereforelhaveltolapplyltheloriginalltext.

Asll canll bell seenll froml thesel fourll examples,ll thell privatell internationall lawll rulesl stilll playll an
important] rolel wheneverlal Norwegianlsellerl isl involved,levenl thoughl onell ofl thel aimsll ofl the
establishmentloflthelConventionlwasltoleliminatelthelimportanceloflthoselrules."”

Thesel exampleslalsollillustratel thellikelyl practicall implications] thatl mightll occurlifl prospective
ratifyinglcountriesldolnotllpaylsufficientllattentionltollthelconsequenceslofitheirlchosenlmethod
oflimplementation.lOnel canlonlylimaginelwhatlwouldlbel thel resultliflseverallotherlcountries
followedlthelNorwegianllpathloflpayinglmorelattentionltoldomesticlneedslthanlthelpromotion
ofluniformlapplicationl andlladherencel toll thell internationall characterl ofl thell Convention;ll the
wholelprojectloflcreatinglalcommonlgroundloflireferencellwouldlcollapse.

BliConventionlsutllalloilapplicablelauxiventeslalcaracterelinternationalld’ objetsimobilierslcorporels,Junel15,01955,
Articlel3.(ThislconventionlislratifiedlbylFrance).
B Honnold: UniformILawlp.0134035.
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4.5  Assessmentloflithelchosenllmethodlloflimplementation

With( regardll tol thell methodl ofl implementation,] thel Ministryl ofl Justice'*l acknowledgedl that
internationalltransactionslplaylalvitallpartlforlfNorwegianlindustrylandlcommerce,landlthuslthe
ruleslgoverninglinternationallsaleslwilllbeloflgreatlimportanceltolNorwegianlcommerciallparties.

Evenl thoughll thell majorll partll ofl internationall salesl isll carriedl out] byl bigl companies,] smaller
companies,ll withll relativelyl insignificant] legalll expertise,] playll anll importantll rolel asll well.0 The
MinistrylheldlthatlitlwouldlbelalgreatladvantagelforlithoselcompaniesltoldeallwithlalNorwegian
text] sincell onlyl all minorityl ofll thel companiesl havell establishedll all corporatell legalll department
dealinglexclusivelylwithlinternationalltrade.[Theylwouldlbenefitlfromlhavinglonelsinglelbodyllof
rulesll relatingll toll bothl internationall andll domesticll sales.] Thell Ministryll alsoll claimedll that
transformationltraditionallylhaslbeenlthellpreferredlmethodloflimplementationloflconventions
containinglruleslthatlhavelallbroadlcommonlinterest,Jwhichllordinarylcitizenslmightlbelexpected
toll deall with,Jwhilel incorporationll hasl mainlyl beenl reservedl forl technically,] complicatedll rules
thatldolnotladdresslordinarylcitizens.

[tlseemsllikelthelwishltolmaintainlalhighldegreeloflaccessibilityltol theluserslofithelConvention
waslaldeterminatelfactorlinlthelchoicelbetweenlthelmethodsloflimplementation.[Thellegislator’s
aiml wasl toll createll onell bodyl ofll lawll whichll shouldll containll alll thell rules] relatingll toll sales.l The
transformedl SGAl shouldl coverl alll thell situationsl thatll Norwegianl tradersl wouldl encounter;
Norwegian,INordic,landlinternational [ComparedltoltheloldISGAlsuchlanlapproachlwouldllead
bothltolalregionalizationllandlanllinternationalizationloflthellawlofllsales.

[0 is] hardll toll seell howll thell argumentl thatll smalll andl mediuml sizel companiesll wouldll have
difficulties] dealingllwithl thel originallversionl ofl thel Conventionll couldl carryll anyl weight.l Even
thoughlthelConventionlisltransformedlintolalNorwegianlActloflParliament,/Norwegianltraders
wouldlneverthelesslhaveltoldeallwithltheloriginalltextloflthelConvention,lforlexamplelwhenever
thell choicelofllawl] rulesl statell thatll anotherll country’sll lawll shouldll bell applicablell toll thel given
contract] ofll sale.ll Also,ll inll orderl toll complyl withll thell SGAI §88(1),l thell originalll textll ofll the
Conventionlwouldlhavell tol bel takenl intoll considerationllasl all relevantl factorl inl thel processll of
interpretation.[Thislprovisionlistateslthat:

“Inlinternationallsales,IthelinterpretationloflthellruleslofithislActlshallltakelintolaccount
thel needll toll promotel uniforml applicationll ofll rulesl basedl onll thel UNI Conventionll on
Contractslforl thell Internationall Salel ofl Goodsl 1980, theirl internationallcharacterland
thellobservanceloflhonestylandlgoodifaithlinlinternationalltrade.” ™

Thellargumentl that] smalllandl mediumllsizell companieslwouldl havel problems] dealingl withlan
Englishlconventionllinltheirlrelationslwithlforeignltraderslislnotlverylconvincing.IFirstloflall,litlis
highlyll unlikelyl thatl Norwegianll companies,ll evenll ifll theyl doll notll havel all separatell department
dealinglwithlinternationalltrade,lwouldlhavellanylgreaterlproblemsldealingllwithlanlEnglishl text
thanl thell otherl partiesl comingl froml nonlEnglishl speakingll countriesl that] havell chosenl to
incorporatel thel Convention,[ likel Germany,[l Italy,] Sweden,[ etc.l Secondly,ll companiesl trading
internationallyll wouldl havell toll dealll withll all lot] ofll documentsl inll foreignll languagesl anyway,

B0t prp.INo.0180Ip.018.
BThelSGA,1§88(1).

23



NordiclJournallofICommerciallLawlissuel20070#1

especiallyl Englishl sincell this] hasl becomel thel most] commonlyllusedl languagel inl international
business.

AnotherllargumentimadelbylthelMinistrylofllJusticelwaslthatlthelaccessibilityloflthelConvention
requiredl all transformationl intol al Norwegianll text.] Thel thoughtl mightll havell beenll thatl the
NorwegianlSGAlwouldlbelmorelreadilylavailableltolthelNorwegianlpartiesithanlthel Convention
itself,] andl thatll all transformationll intoll onell singlell bodyll ofll lawll wouldll indirectlyl makel the
Conventionlmorelaccessible.

[tlmightlbelsolthatlthelSGAlisimorelreadilylavailablelthanlthelConvention,Ibutllldolnotlbelieve
thatlaltransformationloflthelConventionlintoltheldomesticISGAlwouldlmakelitimorelaccessible
tolthelparties.JAslanalysedlelsewherelinlthislpaper,lthelmethodlofltransformationlhaslresulted
inlallcompletel restructuringl ofl thel Convention,lleavingllitlalmostlunrecognisablel comparedllto
theloriginalltext./Inlmylopinion,lthelpresentlsituationlislnotlcontributingltolthelaccessibilitylof
thel Convention.] Quitel thel contrary,l thel transformationl hasll onlyll promotedl confusionll and
actuallylmadelitlmoreldifficultltollaccessltheltruelmeaningloflthelConvention.[Theldevelopment
oflmodernlsystemsloflelectroniclcommunicationlhasllalsoldeprivedlthislargumentloflpromoting
accessibilityloflmostloflitsivalidity.

Thellastlargumentlputlforwardlbylthellegislatorsiwaslthatltransformationlwaslthelmostlcommon
wayloflimplementingl Conventionsllikel thel CISG.[Itlisltruel thatltransformationlhaslbeenllused
earlierllasl al methodl ofl implementationl ofllveryll detailed] andl complicatedl] conventions,l butlin
mostl casesl thosell conventionsl havel hadlthe nationalllevellas] theirl mainlareal oflapplication,'”’
andl thell provisionsll havell thenl beenl translatedll onell byll onell withoutl restructuringll thell whole
convention.[ Thisllis,lhowever,Inotlthelcaselwithlthel CISGlwhere internationalluniformityllisithe

overalllgoal.

Evenlthoughlthosellargumentslanalysedlinlithelforegoinglarelrelevantitolsomelextent,litlislquite
clearlthatltheyllmaylbell contradictoryltol thel principlesllaidl downlinl Articlel 7(1).01Thel primary
consideration] mustl bel tol implementl thel Conventionl accordingl toll thell overarchingl goall of
uniformityllinl Articlel 7(1),lwhichlwouldl makel thel argumentsl favouringl transformationl asl the
methodloflimplementationlputiforwardlbylthelMinistrylofljusticelsecondaryllconsiderations.

Thelquestionlisithenlwhetherlthellegislatorslhave,ltolthelrequiredlextent,ltakenlthelprincipleslin
Articlel 7(1)0 intol considerationl] whenl theyll chosell thel methodl ofll transformationll insteadl of
incorporation.

Inlmylopinion,Itheylfocusedltoolmuchlonlthellsecondaryll considerations,landl thuslplacedltoo
littlelemphasislonllachievinglinternationalluniformity.

Inlchapterll 3.3 ] Ilemphasisedl thel importancel oflhavinglregardl tol foreignl casel lawlinl orderl to
promotelluniformityllinlthelapplicationl ofl thel Convention.I ThelNorwegianlapproachlmakeslit
muchl hardetl toll doll so.] Whenll thell interpretersl inl thel differentll countriesl] doll notll basell their
decisionsl onl thel samell documents, >l this] willl undoubtedlyl makel it difficult] for] Norwegian

Interlalia,lconventionslrelatingltoltheltransportationlsector,Icheques,landibillsloflexchange.
B Norwegianlinterpreterslwouldlusel theltransformedlversionloflthelConvention,Jwhereaslinterpreterslfromlother
countries,lwhichlhavelincorporatedithelConvention,lwouldluselthelauthenticlversion.
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interpretersitolmakelusel oflforeignlcasellawlinlsituationslwhereltheltransformedlversionloflthe
Conventionlislnotlconsistentlwithlthelauthenticltext,landlvicelversa;ldecisionslfromINorwegian
courtslwouldlnot]easilylbeltakenllintolaccountlbylforeignlinterpreterslwhenleitherlthelmaterial
provisionslorlstructureloflthelSGAlisldifferentlfromlthelConvention.

Onell examplell isl SGAI §180 andl Articlell 35(1) ofll thell Conventionll regarding] informationll on
propertieslorluse,lwhichlislanalysedimorelthoroughlyllinlchapterl5.1.1.0Inlthislarea,litlwouldlbe
impossibleltolobtainllaluniformlapplication,lsincelthellruleslarelmateriallyldifferent.

Thell problemsl connectedl toll takingll foreignll casell lawll intoll consideration,] wouldll bell seriously
increasedliflmorellcountrieslichooseltolimplementlthel ConventionlthelsamelwayllasINorwaylhas
done.

Sincel thel Conventionlislanllinternationallinstrument,lbasedl onlal compromisel betweenlmany
Stateslfromldifferentlljurisdictionslandlwithldifferentllegalltraditions,litlmaylbelbothlvagueland
imprecise.] Therein,[ however,[ liesl bothl itsl strengthl andll weakness;] Thel strengthl isll thatl it
preservesl thel needll forl flexibilitylinlinternationalll trade,l butllwithinl limitationslsuchl asll Article
7(1).0 Thel weaknessl isll thatl it] doesll notll possessll thell precisionl thatll isl necessaryll inll all welll
functioningll domesticl salesl law.l Thisll shouldll suggestl that] onel keepsll thell domesticl SGAl and
internationallsalesllawlseparated.

Inlotherlwords;lwhenl thel Conventionlisllvague,lotl evenlsilent,lonl certainlpointslthisllisl forla
reason.] Thel draftersl wantedl tol preservel all dynamicl approachl onll thosel areas.l It] isll therefore
contradictoryl tol thel veryll essencell ofll thel Conventionll whenl thell Norwegianl solutionl givesll a
preciselregulationllinlsuchllareas.|Seelforlexamplelthelissuelloflinterestlratesldiscussedlinlchapter

5.2.2.

TheltransformationlofithelConventionlresultedlinlallotloflstructurallchanges; " Iprovisionslwere
moved,Isplitlintolseverall otherl provisions,landllsomel provisionsll froml thel Conventionl cannot
evenll findll its] counterpart] inll thell SGA.I Twoll examplesl ofll thell splittingl upll inl severall other
provisionslarelArticlel67,lwhichlinlthelSGAlislsplitlintolthreeldifferentlprovisions:18§7,113land
14,]landl Articlel 790 whichlislsplitlintol §§27,0128,140landl 57.0 Il goesl withoutl sayingl thatsuch
structurall changes] willl makel itl veryl difficult] forll someonell whol doesll notll havell intimate
knowledgeloflthelSGAltolapplylitlonlanlinternationallsaleslcontract.

Whenl thel Conventionl wasl transformed, [l thell legislator,] byl anl] Actll ofl Parliament,ll carriedl out
interpretations,lwhich,linl myllopinion,Jarelinconsistentlwithlthel obligationslsetl outllinl Article
7(1).0Theldynamiclelementloflthel Conventionllisllostlwhenlinterpretationsllarelhammeredlout
bylalldomesticllact.] Articlel 7(2),] however,Jopensluplthel possibilityl ofl gaplfillingl whenl thislislin
conformityl withll ‘thel generall principlesl onll whichl it] isl based’.[l Interpretations,ll orll gaplfillings,
basedlonlnationalllawlwilll thuslbelallviolationlofl thelobligationltoll promotelaluniformlbodylof
law.JAllclosellexaminationlloflthelchangeslthatlresultedlfromltheltransformationlishowslthatlthey
arell tollall largell extentll basedll onll thell Scandinavianl legall tradition,l andl inl practicell thel national
Norwegianl tradition.] Whetherl this] resultsl froml all lackll ofl understandingll ofll thell underlying

B Hagstrom: Kjopsrettlp.139.
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principlesloflthel Convention,lorlalldeliberatellviolationlofl Articlell 7,]doesInotlreallyl matter.l In
anylcase,lthelN orwegianllegislatorlhaslipushedlthellimitsloflhislfreedomloflgaplfillingltoolfar.

Asllalreadylmentionedlelsewherelinlthislpaper,Joneloflthelmainlgoalsibehindlthelestablishment
oflthelConventionlwasltolmakelitlvirtuallylirrelevantiwhichlcountry’sllawlithelchoicelofllawlrules
wouldlpointlatlinlcaseloflalldispute.lInlmostlcases,lthelchoicelofllawlrulesldictateslthatlitlislthe
lawlinl thelseller’sl countryl thatlshalll bel applicable. "I Whenl anll internationall buyerlisl dealing
withll al Norwegianl export] company,] thell buyerl canll demandl toll makell thell Norwegianll SGA
applicablell toll thell salell ofll goodsl contract.l Evenll thoughl thell SGAI might] seeml likell something
foreignllandlstrangeltolthelbuyer,litlisinotlunlikelylthatlhelwouldlpreferlthelSGAltoltheloriginal
Convention.[ All closel examinationl ofll thel SGAI showsl thatll thell liberall interpretationsl and
violationslloflthelConventionsltolalgreatlextentlarelbeneficialltolthelbuyer. " [tlislthereforelnot
givenlthatlthelbuyerllwouldlinsistlonlusinglthel Conventionlinsteadloflthe]lSGA.IGivenlthelfact
thatllquitelal fewll exportlcompanieslarelbasedllinl Norway,l onelwouldlimaginel thatl thelsolution
chosenl byl thell Norwegianll legislator] wouldl bel quitell problematicl forll al hugel partl ofll the
Norwegianlindustry.

Allsituationllikelthis,lwherel thelbuyerl maylbellbetterl offlchoosinglonel country’sllawlinsteadll of
another’s,lpromotesllforumkhoppinglwhichlwaslexactlylonel ofllthel reasonslwhylonelwantedlto
establishlanlinternationalluniformlsalesllaw.]Languagelproblemslwill,Joflcourse,lalsolbelanlissue
inlthoselsituationslwherelthelbuyerlchoosesltollapplylthelSGAltolthelcontract.

Somellcommentatorsllonlthel ConventionlhavellexpressedlgreatlcriticismlonlthelNorwegianlway
oflimplementingl thel Convention.l Kriigerl hasl claimedlthatl ‘(...)l thel methodlforladaptationllof
thell CISGI 19801 intol Norwegianll lawl wasll all majorl mistake.”'* Hagstroml advocates] thatl the
legislatorll shouldl aiml at] reversingl] whatll hasl beenll donell inl relationl tol thel Norwegian
implementation.'®!

Prospectivelratifyingl countrieslshouldl takel thesel commentslverylseriously,lasl theylwouldlmost
likelyll bell facedl withll thel samell problemsl ifll theyl choosel toll implementl thell Conventionll by
transformation.

[Ibelievelthatlthellpresentlsituationlislverylunfortunate.] Theltransformationloflthel Convention
intoll thell Norwegianll SGAl isll clearlyl all violationl ofll Articlell 7(1),0 asll it] toll somel extentl actually
contradictsll thel veryll goalsl ofll thel Convention; uniformityll ofll application,] avoidingll foruml
shopping,lmaking] thell choicelofllawll ruleslvirtuallylredundantlonl thisl particularlarea,landlasla
resultloflalllthisimakingltradinglbetweenlContractinglStateslmorelefficient.'*

ThellproblemslresultinglfromlthelNorwegianlimplementationlcouldlveryleasilylbeldealtlwith,lby
reversinglthelwholelprocesslandlseparatelthel ConventionlfromlthelSGAlandltherebylhavelone
bodylofllawldealinglwithldomesticlsales,landloneldealinglwithlinternationalllsales.

B8iConventionlsurllalloilapplicablelauxiventeslalcaractérelinternationalld’ objetsimobilierslcorporels,Junel 15,11955,
Articlel3.

B Hagstrom: Kjopsrettskonvensjonlp.1569;/Hagstrom: ImplementationlinlNorwaylp.[247.

0K rtiger: Norsklkjopsrett,Ich.026.1.

!)Hagstrom: Kjopsrettskonvensjonlp.1569.

1621Specificlexamplesiwilllbeldiscussedlinlchapter(5.
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5. DIFFERENCESIBETWEENITHEICISGIANDITHEINORWEGIANISALEIOF
GOODSIACT,IANDITHEICONSEQUENCESIINIRELATIONITOIARTICLEI7(1)

Inl additionl toll alll thel structurall differencesl betweenl thel SGAI andl thel Convention,] the
transformationlhasllalsolledltolalnumberlofimaterialldifferences.lInlthislchapter,] Ilwilllidentify
somell ofll thosel differences] andl analysell thell consequencesl ofll thell discrepanciesll inll relationl to
Articlel7(1).[Theselexampleslshouldlbelalclearlwarningltollprospectivelratifyinglcountriesloflwhat
practicallproblemsimightlariselifitheylchooseltoltransformlthelConvention.

Thislanalysislisinot,lhowever,Jmeantltolbelexhaustive.

5.1.0  ProvisionslthatldoInotlexistlinlthel CISG,Ibutlwhichlarelpurportedltolfollowlfromlanlinterpretation
oflthelConvention

5.1.1.0 SGAI§18landlArticlel35(1)loflthelConventionl-lInformationlonlpropertieslandluse

Thell issuell ofll conformityll ofll thell goodsl isl all goodll examplell ofll anll areall wherel thell Norwegian

legislatorllhasl constructedlal provisionlwithllnol equivalentlinl thel Conventionl -l all discrepancy,
whichllwouldlbelbeneficialltolthelbuyer.

AccordingltolthelSGAI§18(1),lthelrulesloflnonlconformitylapplylwhenl(...)lthelgoodslarelnotlin
accordancell withll informationll whichll thel seller,] in[l his] marketing] orll otherwise,l hasll furnished
aboutlthelgoods,ltheitl propertieslorluselandlwhichlmayllpresumablylhavelinfluencedlthelsale.’
Thelsellerlislstrictlylliablel forlsuchldivergence,li.e.litlislnotldependentlonl hislnegligence.lItlis
sufficientl thatll thell informationll doesl notll dell factoll coincidel withll thell actuall conditionl ofl the
goods.IThel onlyllimitationlisl thatl thel buyerl havel tol havel reliedl onl thel informationlwhenl he
enteredlintolthelagreement:I‘(...)Iwhichlmaylpresumablylhavelinfluencedlthelsalel...)’

InISGAI§18(2)lthelseller’slliabilitylislextendedltolotherlpersonslwholhavelprovidedllinformation
tol thell buyerl onll behalfll ofll thell seller:] ‘(...)] whenll thell goodsl arell notl inll accordancell with
informationll whichl anyl personl othetl thanll thell sellerl hasl furnishedl onll thel packagingll ofl the
goods,linlladvertisinglorlotherlmarketinglonlbehalflloflthelsellerlorlpriorlsaleslstagesl(...) landlthe
onlyllexceptionllisllifithelseller](...)Ineitherlknewlnorloughtltolhavelknownlthatlthelinformation
hadlbeenllgivenl...)’

ThislrulelislundoubtedlylinlaccordancelwithlthelNorwegianlandlScandinavianllegalltradition, '’
butlitlislhighlylquestionablelwhetherlitlislinlconformitylwithlthelConvention. ' IThelNorwegian
legislatorl hasll purportedlyl claimedl thatl thisll rulel followsl froml anl interpretationl ofll the

1SR t.I(ThelNorwegianSupremelCourtlReporter)]19240p.091;1Rt.019300p.01462;1Rt.019340p.0740; 1R ¢.019590p.0581;
19920p.1166.
"Lookofsky: CISGlinlScandinavialp.182;1Hagstrom: Kjopsrettskonvensjonlp.1565.
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Convention.'®l Il seemsl likell nationall traditions] andl considerationsl] havel prevailedl at] the
expensellofithelneedslconnectedliwithlthelinternationallcharacterloflthelConvention.

Thelonlylsupportlonelcanlfindlinlthel ConventionlislArticlel 35(1),lwhichlsayslthatl‘Thelseller
mustldeliverlgoodslwhichlarelloflthelquantity,lqualitylandlidescriptionlirequiredibylthelcontract.’
Asllonellcanlclearlylsee,lthislprovisionldoesllnot,laslalpointlofldeparture,lsaylanythinglaboutlthe
seller’sl liabilityl withl regardll toll incorrectll information.] Notl evenl thell rulesl inll Articlel 35(2)] on
morelspecificlmattersl-Iwhichlhaslitslequivalentlinl§17(2)litrallalandibloflthelSGAl-Imention
anythinglaboutlsuchlliability.

Thelinclusionloflthislprovision,lwhichlislmateriallylquiteldifferentlfromlthelConvention,lwould
jeopardiselthelachievementloflaluniformlapplicationloflthel Convention.[ Thislislbecauselitlwill
bellmuchlharderlforllalsellerltollavoidlliabilitylunderlthelSGAlthanlunderlthelConvention,lwhich
againllwilll leadl toll different] standardsl withl regardl tol what] kindl ofl nonlkconformityl thell buyer
mustlaccept. Theselldiscrepancieslwilll makel itlvirtuallylimpossiblel tol takel foreignll casel lawl on
thislarealintollaccount,lbecauselthelruleslarelstrictlandlunambiguous.

5.1.2.0 ThelSGAI§84(-IClaimslagainstlpriorlsaleslstages

Thislprovisionllsayslthatl(...)] thelbuyerl maylasllal consequencell ofi nonlconformitylofl thel goods
bring] claimsll againstll all priorl salesl stagell ifll all correspondingll claiml onl accountl] ofll thell nonll
conformitylcanlbelbroughtlagainstithelseller. [ Thisllrulelmakeslitlpossiblelforlthelbuyerltolmake
allclaimllagainst,lforllexample,l thelseller’slsupplier.ISuchlalrulel maylhavel widelrangingl practical
implicationsl onll thel relationshipl betweenll thel seller,l thel buyer,] andl thirdl parties.] An
opportunityltolmakelalclaimlinlcontractlagainstlthirdlpartieslicontradictslthellidealthatlalcontract
onlylregulatesl thel relationshipl betweenl thel contracting] parties, “Jandl thisl mayl bel thel reason
whylmanylEuropeanlcountrieslhavelnotladoptedlsuchlalrule,landlprobablylwhylonellcannotlfind
alsimilarlprovisionlinlthelConvention.

EvenlthoughlthelConventionllislsilentlonlthisimatterlitldoesinot,lhowever,Inecessarilylmeanlthat
theltopidlisinotlgovernedibylthelConvention.lIflso,litlwouldlthenlhaveltolbelsolvedlbylreference
toll Articlell 7(2)] throughlgaplfilling,Jandlclaimsllagainstl priorlsaleslstageslwouldlithenlhavel tollbe
consideredl toll bell inll accordancell withll thell generall principles] uponll whichl thel Conventionl is
based.l However,[ tol myll knowledgel therel isl nol onellwholl arguesl that claimsll againstl priorl sales
stageslarelwithinlthelscopeloflthelConvention.

SomelmightlsaylthatlthelNorwegianlinclusionloflthislrulelislthusllalmatter,lwhichlonlylconcerns
theldomesticllawlandlnotllinternationall transactionslunderl thel Convention.l Thislwouldlhave
beenllanlaccuratellviewlifl thelNorwegianllegislatorlhadlspecificallylexemptedlthelapplicationlof

11Hagstrem: Kjopsrettlp.169.0Lando: Udenrigshandelsretlp.0334larguesithatlalprovisionllikelthelSGAI§18(1)Imaylbe
deducedlfromlArticlel 350oflthelConvention,Ibutlthatlitlislquestionablelwhetherlthelrulelinlthel SGAI§ 18(2)lislin
conformitylwithlithelConvention.[SeelalsolHenschel: Varenslkontraktsmzssighedlp.199.

1% DunloplPneumaticlTyrelCompanylLtd.[ulSelfridgelandlCompanylLed. [1915]1ACI8470(HL),0853:’MylLords,linlthellaw
oflEnglandlcertainlprincipleslarelfundamental.lOnellislthatlonlylalpersonlwholislalpartyltolalcontracticanlsuelonlit.’
ThelsamelprinciplelcanibelfoundlinlFrenchllawl(CodelCivillArticlel1165),landlinlGermanllaw:IseelvoniBar:]Lawlof
Torts p.14920etlseq.
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§84linl casesll ofllinternationallsales.l Thisl hasl not,l however,lbeenl done.l Thel provisionslinl the
SGAlarelapplicableltolbothlnationallandlinternationallsaleslunlessltheyllarelexplicitlylexempted.
§5(1)Istatesl that:l “Internationall salesl arell subjectll toll thisl Actl withl thellspeciall rulesl contained
therein,lespeciallylChapterIXVibelow.”

Thell Norwegianl legislator] hasl clearly,l inl itsl eagernessll toll promotell thel establishedll domestic
solutionltolthisllissue,lwithlwhichlitlfeltlfamiliar,lgonelfarlbeyondlwhatimightibelargueditolbela
solutionllcompatiblellwithlArticlel7(1).0ThelNorwegianlinclusionloflalrulelregardinglthisimatter
isl thereforel contradictingll thel veryll aimsl ofl thell Convention;ll thel establishmentl] of] al common
bodylofllaw.IThellachievementlofluniformitylwouldlbecomelanllillusion,Jandlwellwouldlbellback
tolthelstartinglpointlwherelalllthelcountrieslhadldifferentlirules.

5.2 Provisionsllbasedllonlanllarguablelinterpretationloflthel CISG

5.2.1.0 SGAI§36landlArticlel48loflthelConventionl-[Thelseller’slrightltolrectify

ThellNorwegianllegislatorll haslalsol createdl provisionslwhichl dol notl havel allcounterpartlinl the
Convention,lbutlwhichlthellegislatorlclaimslfollowl fromlanlinterpretationllofl thel Convention.
Thislisl al highlylquestionablelapproach. ' Thel resultlis] thatl thel interpretativel developmentlis
beingl lockedl byl all domesticl interpretation,] makingl itl impossiblel tol takel international
developmentsllintolconsideration.

Onellexamplellislthelseller’slrightltolrectify.

ThellparticularlpointlliwantltolexaminelherellislthelfactithatlitlislnotlcertainlthatlthelConvention
opensl upl anll opportunityll forl thell sellerl tol rectifyl whenl therel hasll beenl al materiall breachll of
contract.

Thelluncertaintylislbroughtlaboutlbylthellreservationlmadellinl Articlel48;1‘Subjectltollarticlel49,
thelsellerlmay,levenlafterlitheldatelforldelivery,lremedylatlhislownlexpenselanylfailureltolperform
hislobligationl...)’

Logicallylonelwouldlassumelthatlasllonglaslthelconditionslforllrectifyinglthelfailurelarelfulfilled,
thelopportunityltolterminatelthelagreementiwouldlhaveltolbelsuspended. I Thislislthelsolution
accordingl toll thel Norwegianll SGAI§37;[ ‘Ifl rectificationl] ol deliveryl ofl substitutel goodsl isl not
acceptedlorisinotlperformedlwithinlalreasonableltimelafterlithelbuyerlcomplainedloflthellacklof
conformity,lthellbuyerlmayl(...)lcancellthelcontractlunderl§8§381orl390(...) IHowever,IthislisInot
howlArticlel48lislconstructed.lOnelhasltoltakelthelruleslregardinglterminationlintolaccountlin
orderltoll getl thell completel picturel ofl thel seller’sl rightl] toll rectify.l Thell sellerllis] onlyll allowedl to
rectifylifithisltakeslplacelwithinlthelclosingldatelforlterminationlaslsetloutlinlArticlell49(1).0This
followslfromlthelreservationlinlArticlel48;1‘Subjectltollarticlell49. IThelintentionlhasinotlbeenlto
deprivelthelbuyerloflhislirightltolterminatelthelagreementlonlthelbasisloflallmateriallbreachlliflthe
sellerloffersltolrectify.lHowever,lsincelthelassessmentloflwhetherlthelbuyerlshouldibelallowedlto

"IHagstrom: Kjopsrettskonvensjonlp.1564.
]Hagstrom: Kjapsrettskonvensjonlp.1577.
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terminatellisl basedl onllalll relevantl factors,l thel factl that] thel sellerl hasll offeredl tol rectifyl would
haveltolbeltakenllintolconsideration.

Prominent]lcommentatorslarguel thatlthelsellerl cannotlmeetlthelbuyer’sinoticel ofl termination

withl all counterclaiml onll rectificationl whenl hisll breachll ofl contractl constitutesl al fundamental
breach.'®’

ThellNorwegianlequivalentsllcanlbelfoundlinlSGAI§§36lland]37.0Accordingltolthoselprovisions
thelsellerlmaylinsistlonlrectifyingllasllonglaslthislwilllnotlinflictlmajorldisadvantagesluponlthe
buyer,l andl providedl thatll thisll conditionl isl fulfilled;] inl casesll wherell therel isl all fundamental
breach,lthelbuyer’slrightltolterminatelthelcontractiwilllbeleliminated.

Thell Norwegianlrulell mightlbel saidl tol bell technicallyl preferablel toll thel Convention.l However,
evenlthoughlthislrulelmaylnotldirectlylcontradictithel Convention,lthelinclusionloflithislrulel -
basedll onll anl interpretationl ofl thel Conventionll -l cannotl bel deemedl toll bel all loyal
implementationl ofl thel Convention.] It] mayll seeml likel thell Norwegianll legislatorl hasl beenl too
focusedlonllcreatinglal rulell thatlisleasyl tollapply,landl therebyl interpretedl thel Conventionl too
liberally.

Al practicall examplell wouldl helpll toll illustratell thell differences] betweenl thel SGAI andll the
Convention:JAlNorwegianllexportinglcompanylsellslsomethingltollanlItalianlbuyer.lItlturnslout
thatlthelgoodslsufferlfromlaldefect,]lwhichlconstituteslalfundamentallbreach.IThelbuyerlclaims
tolterminatelthelcontract,lbutlthelsellerlmakeslalcounterclaimltolrectifylinsteadlsincelthislwould
bellmuchllesslexpensiveltolhim.

Pursuantlltoll thell Convention,litl mightlbellarguedl thatl thel buyerlwilllbel allowedl toll terminate,
whereaslthelSGAllgiveslthelsellerlthelopportunityltolinsistlonlrectification,liflthislisldonelwithin
reasonableltime.

Casellawll froml otherll countriesl contradictsl thel Norwegianll interpretationl regardingl thisl issue.
OnellexamplellislaldecisionlfromlthelICCICourtloflArbitrationlinlParis, lwhichlruledthatlsince
thelbreachlbylthelsellerl constitutedlal fundamentallbreachlthelbuyerlwaslentitledltollavoidlthe
contractlaccordingltollArticlel49(1)loflthelConvention.lAslalresult,Ithelsellerlwasinotlentitledlto
remedylbylsupplyinglsubstitutelgoodslunderlArticlel48(1).

AnotherlexamplelislalGermanlcase'" Iwherelthelcourtlstatedlinlanlobiterldictum' “Ithatlinlalcase
oflfundamentallbreach,lthelbuyer’slrightltolavoidancellprevailsloverlthelseller’slrightltolcure.

Inlsituationsllikel thel onell describedlabovelitlwouldlbellanl advantagel toll thel sellerlifl thel SGA
wouldlbelapplicable,lsincelthislwouldlgivelhimlthelopportunityltolinsistlonlrectification.[ Thisllis

1) Schlechtriem: Commentaryl onll thel UNU Conventionl p.1 567;1 Honnold: Documentaryl Historyl p.0 37651 Hagstrom:
Kjapsrettskonvensjon p.1577.

A rbitrallAward,lthelICCICourtloflArbitration, Paris,INo.17531/19941(UNILEX11994).
"OberlandesgerichtlKoblenzl(Germany),13 10Januaryl1997,In.020U031/960(UNILEX[1997).

172) Basedl onl thell factsl ofll thell casel thell court] heldl that] thell lackll ofl conformityl ofll goodsll didl notll constitutel a
fundamentallbreach.
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thereforeloneloflthelfewlexamplesllwherelthelsellerlislgivenlanladvantageloverlthelbuyerlwhen

thelSGAlapplies.

Againlwelcanlsee,lthatlthelNorwegianlapproachlreduceslthellevelloflpredictabilitylinllcontractual
relationslthatlthel Conventionlwaslaiminglatlestablishing.]WhenlthelNorwegianl SGAlandlthe
Conventionl producell different] resultsl inl suchl all practicall importantl area,l it willlundoubtedly
jeopardiselthellopportunityltollachievelaluniformlapplicationloflthelConvention.

5.2.2.0 SGAI§71landlArticlel78loflthelConventionl-lInterestlrate

Thelrightltolclaimlinterestlwasloneloflthelmostldebatedlissueslinlthelldraftinglcommittee;lpartly
becausellthel Muslimlcountriesldolnotllallowlinterestl onllpayments,landlpartlylbecausel manyl of

thelEastern[Europeanlcountriesldidinotlhavelalregularlmarketlonlwhichlthelprincipleloflinterest
islbased.'”

PursuantltolArticlel 78loflthelConventionlthelsellerlislentitledltolinterestliflthelbuyerldoeslnot
paylthel contractlprice.JHowever,lthel Conventionldoeslnotlsaylanythinglregardinglthellinterest
ratelorlfromlwhichltimelitlisltolbelcalculated.

Whenlanalysinglthelcasellawlitlbecomeslclearlthatltherellareltwolapproachesltolthisllissue;

Somell decisionsl havell lookedl uponl thell lackll orll regulationl ofll thell ratell asl all matterl whichl is
governedl byl thel Conventionlbutl] notllexpresslyl settledl inl itl (lacunall praeterl legem),landl should
thereforel bell solvedl withl referencell toll Articlell 7(2)0 asl al matterl ofll gaplfilling.] Otherl decisions,
however,larguelthatlthelinterestlratelislalmatterlwhichlisinotlgovernedibylthelConventionlatlall
(lacundllintrallegem)landlshouldlthereforelbelsolvedlonlthelbasisloflotherlprinciples.

AnlAustrianlarbitrationl case' I basedlitsldecisionlonlthe lacunal praeterlegeml principle.l Itlwas
heldlthatlthelinterestlratelhadltolbelestablishedlinlconformitylwithlthelgenerallprincipleslupon
whichlthelConventionllislbased.IThelarbitrator,|ProfessorlBonell,lfoundithatlfulllcompensation
wasl onell ofll thell basicl principlesl ofll thel Convention,] andl sincell thel applicationl ofll all state’s
domestid] lawll couldl leadl toll all resultl wherell noll interestl isl awarded, ™[ thisl wouldll violatell this
principle.] Thereforel thell rulel regardingl thell interestl ratel wouldll havell tol bell foundl withinl the
Conventionlitself.IGivenlthelfactlthatltheldamagedlpartylwouldimostllikelylborrowlmoneylfrom
allocallbank,litlwaslheldlthatlthelinterestlratelinlthelcountrylofitheldamagedlpartylwouldlbelthe
correctlrate.

Anotherlcaselfromlthelsamelarbitralltribunal,lgivenlithelsamelday,largueslalonglthelsamellines, '™

andl alsoll statesl thatll fulll compensationl isl onell ofll thell generall principles! uponl whichl the
Conventionlislbased:

"“Hagstrom: Kjopsrettskonvensjonlp.1574;]RamberglandlHerre: Internationellalksplagenlp.1553.
"InternationalesISchiedsgerichtlderl BundeskammerlderlgewerblichenlWirtschaftl-TWien,lJunel 15,11994,0SCHI
4318I(CLOUTIcaselNo.194).

"®INotlalllStateslacknowledgelthelprincipleloflinterests.

"InternationalesISchiedsgerichtlderfl BundeskammerlderlgewerblichenIWirtschaftl-TWien,lJunel 15,11994,1SCHI
43660(CLOUTIcaselNo.193).
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“Thisl secondl viewl isl preferred,'”’l notll least] becausell thell immediatel recoursell tol a
particularl domesticllaw] maylleadl tol resultslwhichlarell incompatiblel withl thel principle
embodiedl inll Art.[] 780 ofll thel CISG,[] atll leastll inll thell casesl] wherell thell lawll inll question
expresslyll prohibitsl thel paymentl] ofll interest.] Onel ofl thel generalll legall principles
underlyinglthelCISGlislthelrequirementsllofl‘ fulllcompensation’loflthellosslcausedi...)1t
followsl that,[ inll thell eventl ofll failurel toll payl all monetaryl debt, thell creditor,l whol asll a
businessl person mustl bellexpectedl toll resortll toll bankl credit] asl all result] ofll thel delayll in
payment,lshouldlthereforellbellentitledltollinterestlatlthelratel commonlylpracticedlinllits
countryll withll respectll toll thell currencyl ofl payment,l i.e.l thell currencyl ofll thel creditor’s
countrylorlanylotherlforeignlcurrencyllagreedluponlbylthelparties.”

Bothll ofll thel Austrianll casesl actuallyll referredl toll thel solutionl inll Articlel 7.4.90 (2)] ofll the
UNIDROITIPrinciples, ™lwhichlislbasedlonlthelfulllcompensationlapproach.

Thisl viewl isl backedl byl academicl writings;l Suttonl arguesl that] ‘(...) thell interest] marketl ofl the
injuredlparty’slprincipallplaceloflbusinessiwouldinormallylbelthelmostlaccuratellreferencelpoint
forldetermininglthelcostltolthelinjuredlpartyl(...) ,landlcontinueslwithlreferencel tollthe lacuna
intrall legeml approach, that ‘(...)I suchll anll approachl ignoresll thel statedll goall ofll interpretingl the

Conventionllinlorder]“tolpromoteluniformity”.’'”

Onellexampleloflthe lacunalintrallegemlapproachlislalGermanlcase'*Iwherelal Frenchlsellerlsold
clothesltollalGermanlbuyer.'ThelchoicelofllawlruleslpointedltolGermanllawlasiGermanylhadlthe
closestllconnectionltolthelsale,landlthelGermanlprivatelinternationalllawlthenlmadellFrenchllaw
applicable.l Thel questionlregardingl thelinterestl ratelwasl thereforel decidedlinlaccordancellwith
Frenchllaw.

AnlAmericanlcase, Delchi,ldealslwithlthelissueloflinterestlratelinlthelsamelway:

“Delchillislentitledltolprejudgmentlinterestlpursuantltoll UNCCISGI Articlel 78.1Because
Articlel 78ldoesInotlspecifylithelratel ofllinterestltolbelapplied,lthelcourtlinlitsldiscretion
awardslDelchilprejudgmentlinterestlatlthelUnitedIStatesI TreasurylBilllratelaslsetlforthlin
280U.S.C.1§1961(a).”'®

ThelcourtlgiveslnolanswerlasltolhowlArticlel78lleadsltolthellapplicationloflAmericanllawlwhenllit
comesltolthelinterestlrate.]Neitherlislitlclearlwhetherlthelcourtlexaminedlhowlthisllislsolvedllin
otherlcountries.

77 Lacunalpraeterllegem.
SJUNIDROITIPrincipleslofllnternationallCommerciallContracts,12004ledition. [Availablelat www.unilex.info
ISutton: MeasuringlDamageslp.0750.
1890berlandesgericht(OLG)FrankfurtlamIMain50U01261,/90,lJunel13,11991(Germany)(CLOUTlcaselNo.01).
181 DelchilCarrierISpAlulRotorexICorp.,TWLI4957870(N.D.N.Y.01994)CLOUTlcaselNo.185).
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Therelhavelalsolbeenlotherlcaseslbasedlon lacunalintrallegem.'®

Therel arell goodl argumentsl inll favourl ofl the lacunall intrall legeml approach.'®’] Asl Il havell argued
elsewherellinlthisl paper,thel factlthatlthel Conventionlislsilentlonlcertainl topicslislbecausel the
draftersll agreedl notll toll includel all solutionl inll thell Convention.] Onellshouldll payl respectll toll the
compromisel theylreachedlatl thel Viennal conference,landlensurel thatl thel partieslapplyinglthe
Conventionl arell notll beingll surprisedl byl unforeseenll developments.] Asl all consequencel the
problemloflthellinterestlratelshouldlbelsolvedlonlthelbasisloflprivatelinternationalllaw.lHowever,
thislapproachlwouldlnotlconformlwithl thell obligationlunderl Articlel 7(1)I tolensureluniformity
inl application.] However,] accordingll tol Behtll “Thisll deficiencyll inll thel Conventionll must] be
accepted.] Thislislpreferablel toll rewritingl thel Conventionlwithoutlbenefit] oflal newll conference
andlalrenewedlConvention.’'**

Therelare,lhowever,lstronglargumentslfavouringlthellacunalpraeterllegemlapproachlasiwell.JOne
maylargue,[llikel Koneru, " Ithatlsincelitlislonlyl thel mechanismloflestablishinglthellinterestIrate
thatlisl excludedl froml thel Convention,landl notl thel veryllissuell ofll interest] payment itself,l the
questionlregardinglthelratelshouldibelresolvedlbylhavinglregardiitolthelgenerallprincipleslupon
whichl thel Conventionl isl based.] The lacunal intral legeml approachl resultsl froml (...)I a
misunderstandingloflthelloveralllschemeloflthel Convention,laslwelllaslthellexpresslprovisionslof
Articlell 7(2)] andl thell generall principles] onll whichll thell Conventionll isl based.”**] Accordingl to
Koneru,lthelprinciplel ofl fulll compensationlwilll notlbel reachedlifl onellonlyllooksl toll national
lawslinlorderltoldeterminelthelapplicablelinterestlratel-lonelshouldlfocuslonlthelinterestlrate,
whichll fullyll compensatesl thel aggrievedll party.] Thisl argumentationl isl thusll inll linell withll the
Austrianlarbitrationlrulinglhandedldownllbyl ProfessorlBonell,Ithatlitlislthelinterestlratelinlthe
plaintiff slcountrylthatlshouldlbelapplied.'’

Anlinterpretationlinllaccordancelwithlthe lacunalpraeterllegemlapproachlwouldlundoubtedlyllead
tolcertaintylforlthelpartieslinvolved;lifithelrelevantlinterestiratelisibasedlonlthelprevailinglratelin
thelnonlbreachinglparty’slcountry,lwhichlwouldlbelthelresultlifloneltakeslthel principlel oflfull
compensationllintolaccount[litlwouldllbelmuchleasierlforlthelpartiesitolpredictitheloutcomeloflla
breachloflcontract.

Thel Norwegianll approachl toll this] probleml isl quitel clear:[ ‘Ifl thel pricell otl otherl outstanding
amountlisinotlpaidlinltime,ltheldebtorlshalllpaylinterestiunderlithelOverduellPaymentslInterest
Actlofl170Decemberl 19760N0.0100.” " Thislislinllinelwithlthoselscholarslandlcourtldecisions,

8 Forlexample:lLandgerichtlHamburgl5100543,/88 [Septemberl26,119901(Germany)(CLOUTlcaselNo.05);Pretore
dellal giurdizionel dil LocarnolCampagna,] Decemberl 15,0 19910 (Switzerland)l (CLOUTI casel No.l 55);
HauptstadtgerichtiBudapestl120G.041.471/1991/21,March(24,119921(Hungary)(CLOUTlcaselNo.152).

183Behr: ThelSalesiConventionllinlEuropelp.1296.

1541Behr: ThelSalesiConventionllinlEuropelp.1297.

1851Koneru; Thellnternationalllnterpretationlp.1123.

180Koneru: Thellnternationalllnterpretationlp.1125.

S Thislis,loflcourse,lunlessithelplaintifflislableltoldemonstratelthatlhislbusinesslusuallyldeposits
itslfundslinllcountrieslwithlalhigherlinterestlrate [Thenlthislhigherlratelwouldlhaveltolbelapplied

inlorderltolcompensatelthelplaintiffliforlhislactuallloss.[SeelKonerulp.1129,Inotel102.

I ThelSGAI§71.
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forlexamplelthellDelchilcase,lthatlfavourlthe lacunallintrallegemlapproach.lHowever,lthislsolution
wouldl clearlyl underminell thel principlell ofl fulll compensation,ll sincell itl doesll notl distinguish
betweenlithelsituationslwherelthelbreachinglpartylisiINorwegianlorlfromlsomellotherlcountry.

AnotherlaspectlinlrelationltolthelNorwegianlsolution,lwhichlislcontradictoryltolthelprinciplelof
fulllcompensation,llislthellevelloflthelinterestiratelitself.]PursuantltollthelOPIAI§3(1),Ithelratelis
calculatedlwithlreferenceltolthelinterestlrate,JwhichlatlanylgivenlltimelislfixedlbylthelNorwegian
Centrall Bank, addedll 7%.01tl isl obviousl thatl thisl interestl ratel isl not] connectedl toll thell actual
economicll lossll sufferedl byl thell claimant,] butll ratherl hasl all penall elementl toll it.] It] isll thus
contradictoryltoloneloflthelbasiclprincipleluponlwhichlthelConventionlislbased.

ThellNorwegianlsolutionlislnotlinllinelwithlthelinternationallcharacterloflthelConvention.

ThellissuelofllinterestlratelisinotlclearlylsettledlinlthelConvention,land,laslhaslbeenlemphasised
inll thisl chapter,] therell exist] divergent] interpretationsl asl tol whichll approachl shouldll prevail.
Interpretations] that] promotel certaintyll andll predictabilityl tol internationall tradell shouldl be
encouragedlandlfollowed."®’

Sincellnollconsensusl hasl beenll reachedl onll thisl matter,l onellshouldlbel reluctantl toll establishla
clearlinterpretationllikel thel Norwegianllegislatorl hasldonel throughl thel SGA.l Therellarell good
argumentslinlfavourloflbothlthe lacunallintrallegemlandlthe lacunal praeterlllegemlapproach,land
courtsllhavellusedlbothlonldifferentloccasions.lWhenlithelNorwegianlsolutionlclearlylstateslthat
the lacunallintral legeml principlel shouldllbel applied,l thisl doesl notl payl sufficientl respectll tol the
compromiselreachedlbyltheldrafterslandlitiwilllbelalhindranceltolaldynamicldevelopmentlofithe
Convention.

Asllalresultloflthis,lthelNorwegianlapproachllislclearlylnotllinlconformitylwithlithelobligationlto
takelthelinternationallcharacterloflthelConventionllintolconsideration.lItlseemsllikelthelwishlto
applyltheldomesticlwelllknownlrulelonlinternationalltransactionslaslwelllasldomesticltradelhas
prevailedlatlthellexpenselofithelintentionlofltheldrafters.

Prospectivell ratifyingll countries,] ifl theyll choosell toll transforml thell Convention,] mightl alsoll be
temptedl toll applyl their]l domesticll rulesl inl relationl tol interestl rates.l Thisll would,] however,
contradictlthellprincipleslinlArticlel7(1).

5.30 Otherlissues

5.3.1.0 SGAI887landlArticlel1(1)loflthelConventionl-lApplicationlofithelrules

All provisionll inll thel SGA,l whichll isl notl directlyll contradictoryl toll thel Convention,l butl which
clearlylillustrateslthelNorwegianllegislator’sllliberallapproachltollthel Convention,lis]§87,lwhich
dealsl withl thel applicationll ofl thel SGA.I Accordingll toll thisll provision,l thel rulesll regarding
internationallsaleslshouldlbelapplicableltol‘(...)lcontractsloflsalelconcludedlbetweenlpartieslwho
havel theirl placesllofl businessl inl differentl Statesl(...)’l Inl otherl words;] thel SGAlwouldll alsollbe

8Koneru: Thellnternationalllnterpretationlp.1127.
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applicablell tol contractsl betweenl partiesll froml Statesl thatl havel notl ratified] thel Convention.'”
Thel SGAl isl thereforell applicablell toll al widerl rangel ofll contractsl thanll thel Convention,] which
statesllinlArticlel1(1)Ithat:

“ThislConventionlappliesltollcontractslloflsalel oflgoodslbetweenlpartieslwhoselplaceslof
businesslarellinldifferent]States:l(a)lwhenlithelStateslarel ContractinglStates;lorl(b)lwhen
thelrulesloflprivatelinternationalllawlleadltolthelapplicationloflthellawloflalContracting
State.”

Becausel ofllthel formulationllinl§87,lthelSGAldoeslnotlrequirelapplicationloflithel ‘Contracting
states’rulell inll Articlell 1(1)(a)l orll thel ‘privatell internationalll law’lmethodl set] forthl inll Article
1(1)(b)."”"

6. CONCLUSION

Todayl700StateslhaveladoptedithelConvention,lwhichlmakeslitlapplicableltolallgreatinumberlof
transactionslthroughoutlthelworld.IThelcreationloflthel Conventionlwaslmainlylmotivatedlout
ofll thell ideall thatll all uniforml internationalll salesll lawl wouldl enhancell predictabilityll and] make
tradingllbetweenldifferentiStateslmorelefficient.

Thelbiggestlchallengelwithlsuchlanlinternationallinstrumentlisltolachieveluniformllapplication
oflthelrules.lAsllcanlbelseenlfromlthelearlierldiscussionslinlthislpaper,ltherelarellseveralllobstacles
tolthisligoal.

Ideallyl thel State’sl implementationl ofll thel Conventionl shouldl notl bell anll impediment] toll the
achievementl ofl thell basicl goalsl ofll thell Convention.] However, thel Norwegianll approachl -l to
transformlthelConventionl-lhaslcreatedlalnumberllofldifficulties.|Onelmightlevenlsaylthatlthe
methodloflimplementationlchosenlbylNorwaylislanloutrightlviolationlloflthelobligationslunder
thelConvention.

Thell Norwegianlsolutionl shouldl bell al warningll toll thell countriesll that] havel notlyet] ratifiedl the
Convention.lInll orderl toll paylsufficientllattentionl tol thell obligationsllunderl Articlel 7(1)l ofll the
Conventionltheylshouldllbelverylcarefullifitheylchooselthelmethodlofltransformationllinsteadllof
incorporation.] Otherwise,] onell might] endll upll withll all situationl ofll greatll confusionl and
uncertainty,] whichl couldl ultimatelyl jeopardisell thell achievementl] ofll all commonl salesl law
applicablelworldwide.

YL ookofsky: CISGlinlScandinavialp.l15.
YILookofsky: CISGlinlScandinavialp.l15.
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