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from “any ethnocentric approaches [. . .] and of meth-
ods that usually follow for the interpretation of domestic  
provisions, since otherwise that may result in the application 
of institutions and provisions of domestic laws and further-
more, in undesired lack of uniformity in its application.”8 
According to a different court, interpreting the Convention 
auto nomously “means [that] the Convention must be applied 
and interpreted exclusively on its own terms, having regard 
to the principles of the Convention and Convention-related 
decisions in overseas jurisdictions. Recourse to domestic 
case law is to be avoided.”9 Some courts even expressly state 
that their domestic solutions are to be disregarded, as they 
differ from those of the Convention.10

5. According to some courts, however, not all expres-
sions used in the Convention have to be interpreted auto-
nomously. While, for instance, the expressions “sale”,11 
“goods”,12 “place of business”13 and “habitual residence”14 
are to be interpreted autonomously, the expression “private 
inter national law” used in articles 1 (1) (b) and 7 (2) is not; 
rather, that expression is to be understood as referring to 
the forum’s understanding of “private international law.”15 

6. Nevertheless, some courts have stated that case law 
interpreting domestic sales law, although “not per se appli-
cable,”16 may inform a court’s approach to the Convention 
where the language of the relevant articles of the Conven-
tion tracks that of the domestic law.17 According to case 
law, reference to the Convention’s legislative history,18 as 
well as to international scholarly writing, is admissible in 
interpreting the treaty.19 Also, “[i]n deciding issues under 
the treaty, courts generally look to its language.”20 

PROMOTING UNIFORM APPLICATION

7. The mandate imposed by article 7 (1) to have regard 
to the need to promote uniform application of the Conven-
tion has been construed by some tribunals21 to require fora 
interpreting CISG to take into account foreign decisions that 
have applied the Convention.22 More and more courts refer 
to foreign court decisions.23 

8. Several courts have expressly stated that foreign court 
decisions have merely persuasive, non-binding authority.24 

OVERVIEW

1. Article 7, which “constitutes already a standard reflect-
ing the present tendency in international commercial law”,1 
is divided into two subparts: article 7 (1) specifies several 
considerations to be taken into account in interpreting the 
Convention; article 7 (2) describes the methodology for deal-
ing with the Convention’s “gaps”—i.e., “matters  governed 
by this Convention which are not expressly  settled in it”.

INTERPRETATION OF THE CONVENTION  
IN GENERAL

2. Because national rules on sales diverge sharply in con-
ception and approach, in interpreting the Convention it is 
important for a forum to avoid being influenced by its own 
domestic sales law.2 Article 7, paragraph 1 therefore pro-
vides that, in the interpretation of the Convention, “regard 
is to be had to its international character and to the need to 
promote uniformity in its application”.3 

3. One court pointed out that the “[Convention] was 
drafted in Arabic, English, French, Spanish, Russian and 
Chinese. It was also translated into German, among other 
languages. In the case of ambiguity in the wording, refer-
ence is to be made to the original versions, whereby the  
English version, and, secondarily, the French version are 
given a higher significance as English and French were the 
official  languages of the Conference and the negotiations 
were  predominantly conducted in English”.4 

THE CONVENTION’S INTERNATIONAL  
CHARACTER

4. According to a number of courts, article 7 (1)’s ref-
erence to the Convention’s international character forbids  
fora from interpreting the Convention on the basis of 
national law;5 instead, courts must interpret the Convention 
“autonomously”.6 According to one court, this requires that  
“[m]aterial for interpretation of the Convention unless [the 
Convention] expressly provides otherwise, must be taken 
from the Convention itself”.7 According to a different 
court, this makes it necessary for courts to free themselves 

Article 7

 (1) In the interpretation of this Convention, regard is to be had to its international 
character and to the need to promote uniformity in its application and the observance of 
good faith in international trade.

 (2) Questions concerning matters governed by this Convention which are not  
expressly settled in it are to be settled in conformity with the general principles on which 
it is based or, in the absence of such principles, in conformity with the law applicable by 
virtue of the rules of private international law.
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11. A court has stated that the internal gaps of the Conven-
tion can also be filled through analogy.38 A different court 
stated expressly that, general principles of domestic law can-
not be used to fill the internal gaps of the Convention, as this 
would go against a uniform application of the Convention.39 

GENERAL PRINCIPLES OF THE CONVENTION

Party autonomy 

12. According to several courts, one of the general 
 principles upon which the Convention is based is party 
autonomy.40 According to one court, “the fundamental prin-
ciple of private autonomy is confirmed [in article 6;] it allows 
the parties to agree upon provisions which derogate from the 
provisions of the Convention or even to completely exclude 
its application with express and/or tacit agreement”.41 

Good faith

13. Good faith has also been found to be a general  principle 
of the Convention.42 That general principle has led a court 
to state that a buyer need not explicitly declare a contract 
avoided if the seller has refused to perform its obligations, and 
that to insist on an explicit declaration in such circumstance 
would violate the principle of good faith, even though the 
Convention expressly requires a declaration of avoidance.43 In 
another case, a court required a party to pay damages because 
the party’s conduct was “contrary to the principle of good 
faith in international trade laid down in article 7 CISG”; the 
court also stated that abuse of process violates the good faith 
principle.44 In a  different case, a court stated that in light of 
the general principle of good faith set forth in the Convention, 
“it is not sufficient for the applicability of general terms and 
conditions to refer to the general terms and conditions in the 
offer to conclude a contract, without providing the text of the 
general terms and conditions preceding or during the closing 
of the agreement.”45 In yet another case, one court stated that 
“the jurisdictional clause is invalid pursuant to the principle of 
good faith contained in article 7 of The United Nations Con-
vention on Contracts for the International Sale of Goods. This 
principle indicates that a contract shall provide for its content 
in a manner the parties would reasonably expect. In this sense, 
the principle of good faith would be violated if this Court were 
to give validity to the jurisdictional clause on the backside of 
the contract, to which the [Seller] did not consent.”46 Simi-
larly, one court “referred to the principle of good faith, point-
ing out that the Convention ascribed considerable importance 
to that principle ‘in that the content of a contract should be as 
anticipated by the parties, in accordance with the principle of 
reasonable expectation, which would be gravely undermined 
if, as the defendant claims, the clause on referral to arbitration 
 contained in the contract of guarantee should be applied.’”47

14. In other cases, courts stated that the general principle of 
good faith requires the parties to cooperate with each other 
and to exchange information relevant for the performance of 
their respective obligations.48 

15. Several courts stated that the prohibition of venire 
 contra factum proprium must be considered an established 
principle of good faith.49 

OBSERVANCE OF GOOD FAITH IN  
INTERNATIONAL TRADE

9. Article 7 (1) also requires that the Convention be 
interpreted in a manner that promotes the observance of 
good faith in international trade.25 It has been held that 
requiring notice of avoidance where a seller has “unambig-
uously and definitely” declared that it will not perform its 
obligations would be contrary to this mandate.26 Although 
good faith is expressly referred to only in article 7 (1), inso-
far as it relates to the Convention’s interpretation, there are 
numerous rules in the Convention that reflect the good faith 
principle. The following provisions are among those that 
manifest the principle:

! Article 16 (2) (b), which makes an offer irrevocable if 
it was reasonable for the offeree to rely upon the offer 
being held open and the offeree has acted in reliance on 
the offer;

 ! Article 21 (2), which deals with a late acceptance that 
was sent in such circumstances that, had its trans mission 
been normal, it would have reached the offeror in  
due time;

 ! Article 29 (2), which in certain circumstances precludes 
a party from invoking a contractual provision that 
requires modifications or terminations of the  contract to 
be in writing;

 ! Articles 37 and 46, on the right of a seller to cure 
non-conformities in the goods;

 ! Article 40, which precludes a seller from relying on 
the buyer’s failure to give notice of non-conformity in 
accordance with articles 38 and 39 if the lack of con-
formity relates to facts of which the seller knew or could 
not have been unaware and which he did not disclose to 
the buyer;

 ! Article 47 (2), article 64 (2), and article 82, on the loss 
of the right to declare the contract avoided;

 ! Articles 85 to 88, which impose on the parties obliga-
tions to preserve the goods.27 

GAP-FILLING

10. Under article 7 (2),28 gaps in the Convention—i.e. 
questions the Convention governs but for which it does not 
expressly provide answers (which some courts consider 
to be “internal gaps”)29—are filled, if possible, without 
 resorting to domestic law, but rather in conformity with the 
Convention’s general principles,30 so as to ensure uniformity 
in the application of the Convention.31 Only where no such 
general principles can be identified does article 7 (2) permit 
reference to the applicable national law to solve those ques-
tions,32 an approach to be resorted to “only as a last resort”.33 
Thus, the Convention “imposes first an  intro-interpretation 
with respect to interpretation issues or gaps (i.e. solutions are 
first to be sought within the [Convention] system itself).”34 
Matters the Convention does not govern at all, which some 
courts label “external gaps”,35 are resolved on the basis of 
the domestic law applicable pursuant to the rules of private 
international law of the forum,36 or, where applicable, other 
uniform law conventions.37 Such matters are discussed in the 
Digest for article 4. 
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Burden of proof

20. According to many decisions,60 the question of which 
party bears the burden of proof is a matter governed by, 
albeit not explicitly settled in, the Convention. The issue is 
therefore to be settled in conformity with the general prin-
ciples on which the Convention is based, provided pertinent 
general principles underlie the Convention.61 According 
to various decisions, article 79 (1)62 and (according to one 
court decision) article 2 (a) evidence such general principles, 
which have been summarized as follows: a party attempting 
to derive beneficial legal consequences from a provision has 
the burden of proving the existence of the factual prereq-
uisites required to invoke the provision;63 a party claiming 
an exception has to prove the factual prerequisites of that 
exception.64 According to some tribunals, for the alloca-
tion of the burden of proof, “it must be taken into account 
how close each party is to the relevant facts at issue, i.e., a  
party’s ability to gather and submit evidence for that point.”65 
According to some courts, however,  burden of proof is a 
matter not at all governed by the Convention, and is instead 
left to domestic law.66 

Full compensation

21. According to some decisions the Convention is also 
based upon a principle of full compensation for losses in the 
event of breach.67 One court restricted this general  principle to 
cases in which, as a result of a breach, a contract is avoided.68 
One court stated that the limitation of damages to foreseeable 
ones constitutes a general principle of the Convention.69 

Informality

22. Several tribunals have stated that the principle of 
informality, evidenced in article 11, constitutes a general 
principle upon which the Convention is based;70 from this 
principle it follows, inter alia, that the parties are free to 
modify or terminate their contract orally, in writing, or in 
any other form. An implied termination of the contract has 
been held possible,71 and it has been held that a written con-
tract may be modified orally.72 Also, according to  various 
courts, the principle of informality allows one to state that “a 
notice [of non-conformity] need not be evidenced in writing 
and can thus be given orally or via tele phone”.73 One court, 
however, reached the opposite result when it stated that 
“the [Convention] does not specify the form of the notice 
of non-conformity, but the fact that the notice has to be sent, 
as well as the provisions on its content logically suggest that 
the notice should be in the written form.”74 Thus, according 
to that court, “a notice specifying the nature of the lack of 
conformity should be sent by registered mail, by telegram or 
by other reliable means.”75 

Dispatch of communications

23. The dispatch rule in article 27 applies to communi-
cations between the parties after they have concluded a 
 contract. Under this rule, a notice, request or other com-
munication becomes effective as soon as the declaring 
party releases it from its own sphere of control using an 

Estoppel

16. According to some decisions, estoppel is also one of 
the general principles upon which the Convention is based—
specifically, a manifestation of the principle of good faith.50 
According to one court, however, the Convention is not con-
cerned with estoppel.51 

Privity of contract

17. One court has asserted that, although not expressly 
stated in the Convention, the doctrine of privity of contract 
is applicable to a contract governed by the Convention as 
“a general principle accepted by international treaties and 
relevant state laws”.52 

Place of payment of monetary obligations

18. A significant number of decisions hold that the Con-
vention includes a general principle relating to the place 
of performance of monetary obligations. Thus in determin-
ing the place for paying compensation for non-conforming 
goods, one court stated that “if the purchase price is pay-
able at the place of business of the seller,” as provided by 
article 57 of the Convention, then “this indicates a general 
principle valid for other monetary claims as well.”53 In an 
action for restitution of excess payments made to a seller, 
a court stated that there was a general principle that “pay-
ment is to be made at the creditor’s domicile, a principle 
that is to be extended to other international trade contracts 
under article 6.1.6 of the UNIDROIT Principles.”54 Other 
courts identified a general principle of the Convention 
under which, upon avoidance of a contract, “the place for 
performance of restitution obligations should be deter-
mined by transposing the primary obligations—through 
a mirror effect—into restitution obligations”.55 One court 
reached the same result by resorting to analogy.56 One deci-
sion, however, denies the existence of a Convention gen-
eral  principle for determining the place for performance of 
all monetary obligations.57

Currency of payment

19. One court has observed that the question of the 
 currency of payment is governed by, although not expressly 
settled in, the Convention.58 The court noted that accord-
ing to one view, a general principle underlying CISG is 
that, except where the parties have agreed otherwise, the 
seller’s place of business controls all questions relating to 
payment, including the question of currency. However, the 
court also noted that there is a view pursuant to which no 
pertinent general principle is to be found in the Conven-
tion, and thus applicable domestic law has to govern the 
matter. The court did not choose which alternative was the 
correct approach because, on the facts of the case, each 
led to the same the result (payment was due in the cur-
rency of the seller’s place of business). Other courts held 
that the issue of the currency is not at all governed by the 
Con vention and, therefore, is governed by the applicable 
domestic law.59 
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However, the Court allowed the buyer’s defence of non- 
fulfillment of the contract and to withhold payment.86 

Right to withhold performance and the principle of 
simultaneous exchange of performances

27. According to some courts, the Convention provides 
for a general right of the buyer to withhold performance  
of its payment obligation where the seller does not perform 
its obligation.87 According to some courts, “the principle  
of simultaneous exchange of performances also underlies 
the Convention.88 

Right to interest

28. Some tribunals stated that entitlement to interest on 
all sums in arrears (see article 78) also constitutes a gen-
eral principle of the Convention.89 According to some tribu-
nals, the Convention is based upon a general principle under 
which entitlement to interest does not require a formal notice 
to the debtor in default.90 Other decisions, however, state that 
interest on sums in arrears is due only if a formal notice has 
been given to the debtor.91 

29. According to some courts, the determination of the 
rate of interest, a matter not specifically addressed in the  
Convention, is to be solved through resort to the general 
principles of the Convention. According to the majority of 
the opinions, however, the interest rate is not governed by 
the Convention at all; thus, its determination is left to the law 
applicable to be identified by means of the rules of private 
international law of the forum, as per article 7 (2).92 

Costs of one’s own obligations

30. According to one court, the Convention is based upon 
the principle pursuant to which “each party has to bear the 
costs of its obligation.”93 

Changed circumstances and right to renegotiate

31. According to one court, pursuant to the general prin-
ciples upon which the Convention is based, “the party who 
invokes changed circumstances that fundamentally disturb 
the contractual balance [. . .] is also entitled to claim the 
renegotiation of the contract.”94 

Favor contractus

32. Commentators have also suggested that the Conven-
tion is based upon the favor contractus principle, pursuant 
to which one should adopt approaches that favor finding that 
a contract continues to bind the parties rather than that it 
has been avoided. This view has also been adopted in case 
law. One court expressly referred to the principle of favor 
contractus,95 while one stated that the Convention’s gen-
eral principles “provide a preference for performance”.96 A  
different court merely stated that avoidance of the  contract 
constitutes an “ultima ratio” remedy.97 

appropriate means of communication. This rule applies to 
a notice of non-conformity or of third-party claims (arti-
cles 39, 43); to demands for specific performance (article 
46), price reduction (article 50), damages (article 45, para- 
graph 1 (b)) or interest (article 78); to a declaration of avoid-
ance (articles 49, 64, 72, 73); to a notice fixing an additional 
period for performance (articles 47, 63); and to other notices 
provided for in the  Convention, such as those described in 
article 32 (1), article 67 (2), and article 88. Case law states 
that the dispatch principle is a general principle underlying 
Part III of the Convention,76 and thus also applies to any 
other communication the parties may have provided for in 
their contract unless they have agreed that the communica-
tion must be received to be effective.77 

Mitigation of damages

24. Article 77 contains a rule under which a damage award 
can be reduced by the amount of losses that the aggrieved 
party could have mitigated by taking measures that were 
reasonable in the circumstances. The mitigation of damages 
principle has also been considered a general principle upon 
which the Convention is based.78 A Supreme Court deduced 
from articles 7 (1), 77 and 80 the general principle that par-
ties who both, though independently, contributed to damage 
falling under the Convention should each bear their respec-
tive share.79 

Binding usages

25. Another general principle, recognized by case law, is 
the one informing article 9 (2), under which the parties are 
bound, unless otherwise agreed, by a usage of which they 
knew or ought to have known and which in international trade 
is widely known to, and regularly observed by, parties to con-
tracts of the type involved in the particular trade concerned.80 

Set-off

26. One court has suggested that the issue of set-off is gov-
erned by, although not expressly settled in, the Convention; 
and that the Convention contains a general principle within the 
meaning of article 7 (2) that permits reciprocal claims arising 
under the Convention (in the case at issue, the buyer’s claims 
for damages and the seller’s claim for the balance of the sale 
proceeds) to be offset.81 According to other courts, however, 
the issue of set-off is not governed by the Convention at all 
and is, thus, left to the applicable domestic law.82 However, 
a recent Supreme Court decision held that CISG covers the 
issue of set-off if the mutual claims stem from the same con-
tract and if that contract is governed by CISG.83 It is merely 
necessary that the party expressly or impliedly declares set-
off; then the mutual claims are extinguished to the extent they 
are equal in amount.84 In another decision, the same Supreme 
Court held that set-off is excluded if the parties agreed on a 
choice of court clause according to which any claim must 
be brought before the courts at the defendant’s seat.85 In the 
concrete case the Chinese seller of x-ray tubes had sued the 
German buyer in Germany for payment; the buyer’s set-off 
with a damages claim for defects was refused, because of the 
choice of court clause this claim had to be brought in China. 
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According to one arbitral tribunal, the UNIDROIT “Princi-
ples are principles in the sense of article 7 (2) CISG”.103 

35. One arbitral tribunal,104 in deciding the rate of interest to 
apply to payment of sums in arrears, applied the rate specified 
in both article 7.4.9 of the UNIDROIT Principles of Interna-
tional Commercial Contracts and in article 4.507 of the former 
Principles of European Contract Law, arguing that such rules 
had to be considered general principles upon which the Con-
vention is based. In other cases,105 arbitral tribunals referred 
to the UNIDROIT Principles of Inter national Commercial 
Contracts to corroborate results under rules of the Convention; 
one court also referred to the UNIDROIT Principles of Interna-
tional Commercial Contracts in support of a solution reached 
on the basis of the Convention.106 According to another court, 
the  UNIDROIT Principles can help determine the precise 
meaning of  general principles upon which CISG is based.107 

36. In a decision relating to article 76 of the Convention, 
an arbitral tribunal stated that the equivalent provision to be 
found in the “UNIDROIT Principles uses simpler  language 
and condenses parts of CISG article 76 into a more readable 
form. It can be argued therefore that it would be advantageous 
if the Principle were read before the counter part provision of 
the CISG is applied. It would allow the court or arbitral tribu-
nal to get a ‘feeling’ of what CISG attempts to achieve.”108 

33. Several decisions have identified article 40 as embody-
ing a general principle of the Convention applicable to 
resolve unsettled issues under the Convention.98 According 
to an arbitration panel, “article 40 is an expression of the 
principles of fair trading that underlie also many other pro-
visions of the Convention, and it is by its very nature a codi-
fication of a general principle”.99 Thus, the decision asserted, 
even if article 40 did not apply directly where goods failed to 
conform to a contractual warranty clause, the general prin-
ciple underlying article 40 would be indirectly applicable to 
the situation by way of article 7 (2). In another decision, a 
court derived from article 40 a general principle that even a 
very negligent buyer deserves more protection than a fraud-
ulent seller; it then applied the principle to hold that a seller 
that had misrepresented the age and mileage of a car could 
not escape liability under article 35 (3)100 even if the buyer 
could not have been  unaware of the lack of conformity at the 
time of the  conclusion of the contract.101

UNIDROIT PRINCIPLES AND PRINCIPLES  
OF EUROPEAN CONTRACT LAW

34. According to one court, the general principles of  
the Convention are incorporated, inter alia, in the UNI-
DROIT Principles of International Commercial Contracts.102 
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U.S. Court of Appeals (7th Circuit), United States, 23 May 2005, available on the Internet at www.cisg.law.pace.edu; CLOUT case No. 699 
[U.S. District Court, Eastern District Court of New York, United States, 19 March 2005] (see full text of the decision); U.S. District Court, 
Northern District of Illinois, United States, 21 March 2004, available on the Internet at www.cisg.law.pace.edu (citing seven foreign court 
decisions); CLOUT case No. 579 [U.S. District Court, Southern District of New York, United States, 10 May 2002].
 17 U.S. District Court, Southern District of New York, United States, 20 August 2008, available on the Internet at www.cisg.law.pace.edu;  
U.S. District Court, Southern District of New York, United States, 16 April 2008, available on the Internet at www.cisg.law.pace.edu; Ameri-
can Arbitration Association, United States, 23 October 2007, available on the Internet at www.cisg.law.pace.edu; CLOUT case No. 699 [U.S. 
District Court, Eastern District Court of New York, United States, 19 March 2005] (see full text of the decision); U.S. District Court, Northern 
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CLOUT case No. 695 [U.S. District Court, Eastern District of Pennsylvania, United States, 29 March 2004] (see full text of the decision) 
(citing two German decisions); Tribunale di Padova, Italy, 25 February 2004, English translation available on the Internet at www.cisg.law.
pace.edu (citing 30 foreign decisions and arbitral awards); Landgericht Mannheim, Germany, 16 February 2004, IHR 2006, 106, 107 (citing 
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English translation available on the Internet at www.cisg.law.pace.edu; Tribunal of International Commercial Arbitration at the Russian Fed-
eration Chamber of Commerce and Industry, Russian Federation, 18 October 2005, English translation available on the Internet at www.cisg.
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