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therefore be claimed independently from the damage caused 
by the fact that a sum is in arrears.15 On the other hand, the 
obligation to pay interest is not subject to exemption under 
article 79 of the Convention.16 One court justified this on the 
following grounds: “Also an exemption of the debtor under 
article 79 CISG is not possible. The exemption of the debtor 
under article 79 CISG does only lead to a lapse of the claim 
for compensation, but the creditor can still rely on any other 
legal remedy. The payment of interest under article 78 CISG 
is not compensation and it is therefore independent of the 
question whether the debtor can justify its delay of payment 
according to article 79 CISG.”17

7. As stated in article 78, the entitlement to interest on 
sums in arrears is without prejudice to any claim by the 
creditor for damages recoverable under article 74.18 Such 
damages might include finance charges incurred because, 
without access to the funds in arrears, the creditor was 
forced to take out a bank loan;19 or lost investment income 
that would have been earned from the sum in arrears.20 This 
has led one arbitral tribunal to state that the purpose of arti-
cle 78 is to introduce the distinction between interest and 
damages.21 It must be noted that, in order for a party suc-
cessfully to claim damages in addition to interest on sums in 
arrears, all requirements set forth in article 74 must be met22 
and the burden of proving those elements must be carried by 
the creditor,23 i.e. the damaged party.

8. The Convention does not deal with compound inter-
est.24 This led one court to decide on the admissibility of 
compound interest on the basis of its domestic law.25 One 
court stated, on the contrary, that the Convention does not 
allow for compound interest.26 A different court stated that 
“under the CISG, compound interest is not accorded auto-
matically and the claimant, in this case the [seller], has to 
prove that it is entitled to compound interest, e.g., because 
[seller] had to pay extra interests itself since it lacked the 
payments that were due.”27

INTEREST RATE

9. Several courts have pointed out that article 78 merely 
sets forth a general entitlement to interest;28 it does not spec-
ify the interest rate to be applied,29 which is why one court 
considered article 78 a “compromise”.30 According to some 
courts31 and an arbitral tribunal,32 the compromise resulted 
from irreconcilable differences that emerged during the 
Vienna Diplomatic Conference at which the text of the Con-
vention was approved.

INTRODUCTION

1. Article 78, which one court considered to constitute a 
“compromise”,1 deals with the general right or entitlement 
to interest on “the price or any other sum that is in arrears”.2 
The provision does not, however, apply where the seller 
has to refund the purchase price after the contract has been 
avoided, in which case article 84 of the Convention governs 
as lex specialis.

2. Article 78 entitles a party to interest on “the price and 
any other sum that is in arrears”.3 According to case law, 
the aforementioned wording entitles a party to interest on 
damages.4 According to one court, the text referred to also 
entitles to interest on a contractual penalty that has not been 
paid, “despite the fact that this case concerns the payment 
of interest on a contractual penalty and that the CISG itself 
does not govern contractual penalties as such. Article 78 
CISG provides for a duty to pay interest with respect to ‘any 
other sum that is in arrears’ and, therefore, also embraces 
exercisable contractual penalties that have been stipulated in 
a sales contract subject to the CISG.”5

PREREQUISITES FOR ENTITLEMENT  
TO INTEREST

3. Entitlement to interest requires only6 that the sum for 
which interest is sought is due,7 and that the debtor has 
failed to comply with its obligation to pay the sum by the 
time specified either in the contract8 or, absent such speci-
fication, by the Convention.9 One court stated that the issue 
of whether the sum was due was one left to the applicable 
domestic law, since the Convention did not cover it.10 

4. According to several decisions, entitlement to inter-
est under article 78 of the Convention—unlike under some 
domestic legal regimes—does not depend on giving formal 
notice or reminder to the debtor.11 As a consequence, interest 
starts to accrue as soon as the debtor is in arrears. A court 
has stated that interest on damages accrues from the time 
damages are due.12

5. Both an arbitral tribunal13 and a court,14 however, 
have stated that interest does not accrue unless the creditor 
has sent to the debtor in default a formal notice requiring 
payment.

6. Entitlement to interest under article 78 does not depend 
on the creditor proving that he suffered a loss. Interest can 

Article 78

 If a party fails to pay the price or any other sum that is in arrears, the other party is  
entitled to interest on it, without prejudice to any claim for damages recoverable under 
article 74.
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this represents rate on a relatively riskless investment. After 
examining interest rate figures and indicators on short-term 
euro deposits in Serbia, Sole arbitrator finds that the appro-
priate rate would be 6 per cent annually.”38 

12. Other tribunals simply refer to a “commercially rea-
sonable” rate,39 such as the London Interbank Offered Rate 
(LIBOR)40 or the EURIBOR.41 Other courts simply refer to 
the interest rate law of the currency.42 One tribunal, although 
recognizing that the Convention does not specify an inter-
est rate, stated that “the Treasury Bill Rate is appropriate to 
apply from among those argued by the parties”.43

13. The majority of courts consider the interest rate issue 
to be a matter outside the scope of the Convention44 and, 
therefore, pursuant to article 7 (2) subject to domestic law.45 
Most such courts have resolved the question by applying the 
domestic law of a specific country, determined by employing 
the applicable private international law rules;46 others have 
applied the domestic law of the creditor without reference 
to whether it was the law applicable by virtue of the rules 
of private international law.47 There are also a few cases in 
which the interest rate was determined by reference to the 
law of the country in which currency the sum in arrears was 
to be paid (lex monetae);48 in other cases, the courts applied 
the interest rate of the country in which the price was to be 
paid,49 the rate applied in the debtor’s country,50 or even the 
rate of the lex fori.51 Some courts applied the rate provided 
for in the Directive 2000/35/EC of the European Parliament 
and of the Council of 29 June 2000 on Combating Late Pay-
ment in Commercial Transactions. While some courts based 
this result on a private international law analysis,52 other 
courts apply the Directive “directly”, without justifying 
resort to the Directive on  private international law grounds.53

14. A few decisions have applied the interest rate specified 
by article 7.4.9 of the UNIDROIT Principles of International 
Commercial Contracts.54 

15. Despite the variety of solutions described above, tribu-
nals evince a clear tendency to apply the rate provided for by 
the domestic law applicable to the contract under the rules 
of private international law,55 that is, the law that would be 
applicable to the sales contract if it were not subject to the 
Convention.56

16. Where, however, the parties have agreed upon an inter-
est rate, that rate is to be applied.57 Where trade usages under 
article 9 allow one to determine the rate of interest, that rate 
of interest applies rather than the one to be determined on the 
basis of the law applicable pursuant to the rules of private 
international law of forum.58 

10. The lack of a specific formula in article 78 to calculate 
the rate of interest has led some courts to consider this to 
be a matter governed by, but not expressly settled in, the 
Convention.33 Other courts treat this issue as one that is not 
governed by the Convention. This difference in the charac-
terization of the issue has led to diverging solutions concern-
ing the applicable interest rate. Matters governed by but not 
expressly settled in the Convention have to be dealt with 
differently than questions falling outside the Convention’s 
scope. According to article 7 (2) of the CISG, the former 
must be settled, first, in conformity with the general princi-
ples on which the Convention is based; only in the absence 
of such principles is the law applicable by virtue of the rules 
of private international law to be consulted. An issue out-
side the Convention’s scope, in contrast, must be settled in 
conformity with the law applicable by virtue of the rules of 
private international law, without recourse to the “general 
principles” of the Convention.

11. Several decisions have sought a solution to the interest 
rate question on the basis of general principles on which the 
Convention is based.34 Some courts and arbitral tribunals35 
have invoked article 9 of the Convention and determined the 
rate of interest by reference to relevant trade usages. Accord-
ing to two arbitral awards36 “the applicable interest rate is 
to be determined autonomously on the basis of the general 
principles underlying the Convention”. These decisions 
reason that recourse to domestic law would lead to results 
contrary to the goals of the Convention. In these cases, the 
interest rate was determined by resorting to a general prin-
ciple of full compensation; this led to the application of the 
law of the creditor because it is the creditor who must bor-
row money to replace sums in arrears.37 One arbitral tribunal 
expressly stated that: “since the matter of interest rates is 
governed, but not settled by the CISG, there is no need to 
examine [seller]’s request in the light of any national law, 
but rather examine whether it is within the checks provided 
in article 7 of the CISG. Therefore, the proposed rate has to 
be determined in accordance with the principles underlying 
the CISG . . . . One of the main principles of the CISG is 
the principle of full compensation. However, another prin-
ciple suggests that compensation should not put creditor 
in a better position than he would be had the contract been 
performed. [Seller]’s request is fully in line with the above 
mentioned principles. In order to determine exact ‘domicile’ 
(Serbian) rate for euro, one should not resort to  Serbian law, 
since it regulates and is appropriate for local currency (RSD) 
rates only and would result in overcompensation if applied 
to sums denominated in Euro. Rather, it is more appropri-
ate to apply interest rate which is regularly used for savings, 
such as short-term deposits in the first class banks at the 
place of payment (Serbia) for the currency of payment, as 
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