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Article 55

Where a contract has been validly concluded but does not expressly or implicitly fix
or make provision for determining the price, the parties are considered, in the absence
of any indication to the contrary, to have impliedly made reference to the price generally
charged at the time of the conclusion of the contract for such goods sold under comparable

circumstances in the trade concerned.

INTRODUCTION

1. As is revealed by the Convention’s travaux prépara-
toires, the interplay of articles 14 and 55 is one of the most
difficult questions raised by the Convention.! With regard to
the constitution of the offer, article 14 requires the price to
be fixed or made determinable while article 55 provides a
formula for establishing the price where a contract has been
validly concluded but does not expressly or implicitly fix
or make provision for determining the price of the goods
sold. Apart from the key question whether a contract of sale
may be validly concluded without a price, the application of
article 55 is subject to requirements of a general nature, as
shown in existing case law. Judges and arbitrators have also
ruled on the methodology for establishing the price to which
the parties are presumed to have impliedly made reference in
accordance with article 55.

APPLICABILITY REQUIREMENTS
OF A GENERAL NATURE

Conclusion of a contract of sale

2. For the implementation of article 55 a contract of sale,
within the meaning of the Convention, has to have been
concluded. Several decisions have thus rejected claims con-
cerning the determination of the price based on article 55,
since the claimants had been unable to prove that the alleged
contracts had actually been concluded.? Also, article 55 is
inapplicable if the contract involved is not a contract of sale
within the meaning of the Convention.?

Observance of the intention of the parties

3. Court and arbitral decisions consistently hold that, in
order to determine whether article 55 is applicable, one must
refer first and foremost to the intention of the parties. Arti-
cle 55 does not empower a judge or an arbitrator to establish
the contract price when the parties have agreed on a fixed or
determinable price within the meaning of article 14.* In other
words, article 55 is not a means of judicial price-setting, by
reason of the principle of freedom of contract embodied in
the CISG.’ Moreover, in several arbitral decisions it has
been held that article 55 of the Convention was inapplica-
ble where the parties wished to make the formation of the

contract subject to subsequent agreement on the price. In
the absence of any such agreement, the sales contract is not
concluded.® One arbitration tribunal refused to apply arti-
cle 55 owing to the existence of a clause allowing the buyer
to amend the price after examining the goods, although the
buyer had not exercised that contractual right.”

4. Where no price has been specified by the parties or
where an open-price term applies, judges and arbitrators, in
order to arrive at a fixed or determinable price in accordance
with article 14, interpret the contract in the light of articles 8
and 9.8 This ascertainment of the parties’ intention can lead
to the conclusion that the parties wished to refer to the price
formula set out in article 55.°

VALIDITY OF A CONTRACT
SPECIFYING NO PRICE

5. Three different interpretations have been adopted in
case law with regard to the meaning to be ascribed to the
preliminary requirement in article 55, which gives rise to
the difficulty of reconciling article 14—which requires, for
the constitution of the offer, a fixed or determinable price—
with article 55.

6. According to the most liberal view, a contract whose
price is not fixed or determinable pursuant to article 14 is
nonetheless effective owing to the subsidiary method of price
determination set forth in article 55. Several courts have so
ruled with respect to contracts whose performance had been
commenced by the parties.'” In support of that interpretation
it may be argued that, by commencing the performance of a
contract whose price was not contractually established, the
contracting parties wished to derogate from the requirement
of a fixed or determinable price, as set forth in article 14.
Arbitration case law also appears to indicate a willingness
to give effect to contracts whose price was not specified
by the parties, by reason, inter alia, of the needs of interna-
tional trade."

7. A few decisions have given precedence to article 14
over article 55, concluding that the contract had not been
formed since no price had been specified by the parties. In
one famous case, a court held that a proposal to sell aircraft
engines did not meet the requirements of article 14 of the
Convention because it did not include the price for all the
types of aircraft engines from which the buyer could choose,



Part three.

Sale of goods 261

and that the contract allegedly resulting from the proposal
could not come into being.!?

8. According to a third position taken by the courts, the
question of the validity of a contract without a price is gov-
erned by domestic law, in accordance with CISG article 4.
It should therefore be ascertained whether the national law
applicable by virtue of choice-of-law rules allows the con-
clusion of a contract of sale without a fixed or determinable
price before CISG article 55 can be implemented.'?

DETERMINING THE PRICE UNDER ARTICLE 55

9.  Where article 55 applies, the parties are presumed to
have intended “the price generally charged at the time of
the conclusion of the contract for such goods sold under
comparable circumstances in the trade concerned”. As was
observed by one court, “this provision protects the buyer
from paying too much” by establishing an objective standard
for determining the price.'* Conversely, this provision would
work against the buyer if the seller was prepared to sell the
goods at a price lower than that generally applied to goods
sold under comparable circumstances.'

10. When referring to “the price generally charged at the
time of the conclusion of the contract for such goods sold
under comparable circumstances in the trade concerned,”
article 55 says nothing about the geographical area where
the trade is carried on. Court decisions favouring the trade

Notes

at the seller’s place of business can be cited.'® According to
another view, reference should be made first and foremost
to the price at the place where delivery of the goods should
have been made. This approach may be advantageous in
regard to the choice of such place under article 76 (2) for
calculating damages in the event of contract avoidance.
While no court decisions have adopted that second approach,
a link between article 76 and article 55 was nonetheless
established by one court, which took article 55 as a basis for
interpreting the concept of a current price for the goods, as
stated in article 76 (1)."

11. Determining the price generally charged in the trade
concerned gives rise to difficulties where there is no market
price. That is mainly the case with sales involving man-
ufactured products. In order nevertheless to determine
the price, some decisions have referred to the seller’s list
prices,!® thus rendering the sales contract effective. Con-
versely, the court which gave precedence to article 14
over article 55 in the well-known case involving an air-
line and an aircraft engine manufacturer had also held that
the price of the aircraft engines could not be determined
under article 55 since there was no market price for the
goods, and it therefore concluded that the contract had not
been formed."

12. The reference to sales made “under comparable cir-
cumstances” requires that consideration be given to delivery
and payment terms, such as those defined by the Incoterms,
or to discounts generally applied.?
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ing an urgent order for an oven by a restaurant owner; “[i]f the seller does not indicate the price of the delivered goods, the price is deemed
to be the price currently practised for such goods™; also, the contract of sale may be concluded without any price having been indicated by
the parties); Landgericht Neubrandenburg, Germany, 3 August 2005, Internationales Handelsrecht, 2006, 26, available in German on the
Internet at www.cisg-online.ch, available in English on the Internet at www.cisg.law.pace.edu (in connection with a contract of sale relating
to jars of fruit which provided that the “price is to be fixed during the season”, the court stated subsidiarily (for the main argument, see foot-
note 9 supra) that, assuming the clause was construed as referring to a subsequent agreement by the parties on the price, the validity of the
contract was unaffected since the parties were free to derogate from article 14 and that, in the absence of a later agreement, article 55 had to
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www.globalsaleslaw.org, available in English on the Internet at www.cisg.law.pace.edu (sale of fish products). This approach is, however,
impracticable for goods, such as equipment, which are specially designed to the buyer’s requirements.

Y CLOUT case No. 53 [Legfels bb Birsdg, Budapest, Hungary, 25 September 1992], available on the Internet in Hungarian at
www.unilex.info and in English at www.cisg.law.pace.edu. To prevent a contract being regarded as not having been formed in the absence of
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pace.edu (referring to customary or negotiated discounts in connection with a provisional price to be revised by the parties).



