118 UNCITRAL Digest of Case Law on the United Nations Convention on Contracts for the International Sale of Goods

Article 26

A declaration of avoidance of the contract is effective only if made by notice to the

other party.

OVERVIEW

1. Article 26 provides that avoidance of contract must be
declared by the party who intends to terminate the contract,
and that the declaration must be effected by notice to the
other party. The Convention does not provide for an auto-
matic (ipso facto) avoidance of contract.! It has nevertheless
been held that notice of avoidance is unnecessary where a
seller has “unambiguously and definitely” declared that it
will not perform its obligations, since notice in such a situa-
tion would be a “mere formality,” the date of avoidance can
be determined from the obligor’s declaration of the intention
not to perform, and requiring notice of avoidance would be
contrary to the mandate in article 7(1) to interpret the Con-
vention in a fashion that promotes the observance of goods
faith in international trade.’

2. The purpose of the notice requirement is to ensure that
the other party becomes aware of the status of the contract.
It has been held, however, that article 26 does not mean
that the required notice must be made by instituting legal
proceedings.’

FORM OF NOTICE

3. The notice need not be given in a particular form (see
also article 11). It therefore can be made in writing or even
orally.* Also, a notice in a statement of claim filed with a court
suffices.’ The same is true for a notification by facsimile.

4.  Article 26 does not mention the possibility of implicit
notice, but several courts have dealt with this issue. One
court found that the buyer’s mere purchase of substitute
goods did not constitute a valid (implicit) notice of decla-
ration of avoidance;’ another court decided that the buyer
did not give valid notice of avoidance by sending back the
delivered goods without further explanation.®

CONTENTS OF NOTICE

5. The notice must express with sufficient clarity that the
party will not be bound by the contract any longer and con-
siders the contract terminated.’ Therefore, an announcement
that the contract will be avoided in the future if the other
party does not react,'’® or a letter demanding either price
reduction or taking the delivered goods back,'! or the mere
sending back of the goods'? does not constitute a valid notice
because the announcement, the alternative formulation, or
the return of the goods does not state in unequivocal terms
that the contract is now at an end. The same is true if a party

merely requests damages,'* or if it declares avoidance with
respect to a different contract.'* It appears, however, that the
phrase “declaration of avoidance” or even the term “avoid-
ance” need not be used, nor need the relevant provision of the
Convention be cited, provided that a party communicates the
idea that the contract is presently terminated because of the
other side’s breach. Thus, one court found that the buyer
effectively gave notice by declaring that it could not use
the defective goods and that it placed them at the disposal
of the seller.”” The same was ruled with respect to a letter
in which the buyer stated that no further business with the
seller would be conducted.'® A buyer’s written refusal to
perform combined with a demand for repayment has also
been deemed sufficient notice of avoidance.'” Even formu-
lations such as “de maat is vol” (“the glass is full”) in con-
nection with the request for repayment of the purchase price
were considered sufficient.!® Notice of non-conformity of
the goods and notice of avoidance can be combined and
expressed in one declaration.”

ADDRESSEE OF THE NOTICE

6.  The notice must be directed to the other party, which
is normally the other party to the original contract, or its
authorized agent. If the contractual rights have been assigned
to a third party the declaration must be addressed to this
new party.?’

TIME FOR COMMUNICATION OF NOTICE

7. In certain circumstances, articles 49 (2) and 64 (2)
require that notice of avoidance be communicated within a
reasonable time. It has been held that notice after several
months is clearly not reasonable under article 49 (2).>' How-
ever, where there were negotiations between the parties on
the non-conformity, it was held that a declaration of avoid-
ance was still timely if given at the end of unsuccessful
negotiations.”? To meet any applicable time limit, dispatch
of the notice within the period is sufficient (see article 27).

8. Acourt held that a buyer cannot claim damages accord-
ing to article 75 with respect to cover purchases if it declares
avoidance only after those cover purchases were made.?

BURDEN OF PROOF

9. It has been found that the party who claims to have
declared avoidance and who relies on it must prove the
declaration.?
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