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Article 51

(1) If the seller delivers only a part of the goods or if only a part of the goods deliv-
ered is in conformity with the contract, articles 46 to 50 apply in respect of the part which

is missing or which does not conform.

(2) The buyer may declare the contract avoided in its entirety only if the failure to
make delivery completely or in conformity with the contract amounts to a fundamental

breach of the contract.

OVERVIEW

1. Article 51 deals with partial non-delivery and delivery of
partially non-conforming goods. In such cases, article 51 (1)
permits the buyer’s remedies to be applied just to that part of
a delivery that was not properly performed. Among the buy-
er’s remedies that can be applied to the non-conforming part
of a delivery is avoidance of the contract, provided there has
been a fundamental breach with respect to the non-conform-
ing portion of the delivery (see paragraph 4 below). Where
partial avoidance is employed, the rest of the contract remains
unimpaired. Under article 51 (2), the entire contract can be
declared avoided only if the partial non-performance amounts
to a fundamental breach of the entire contract.! Article 51 thus
restricts the availability of avoidance to the defective part of
the delivery, unless the demanding standard for avoidance of
the entire contract is satisfied (see paragraph 7 below); other
requirements for avoidance that restrict the availability of
the remedy—including the requirement of notice declaring
avoidance and an exercise of the remedy within a reasonable
time—also apply.

PREREQUISITES

2. Article 51 presupposes that the seller has breached
the contract either by delivering fewer goods than con-
tracted for? or by delivering goods that, in part, do not con-
form with the contract under article 35.3 The application
of article 51 requires that the delivered goods consist of
separable parts, each of which could be used alone and
independently* e.g., some tons of cucumber,’ a shipment
of tiles,® textiles,” quantities of stainless steel wire,® scaf-
fold fittings,’ computer software missing certain modules,'
many pairs of shoes,"" or even a complete automatic assem-
bly line for batteries for which the contracted spare parts
were missing.'? In case of a defective piece of machinery,
article 51 has been found to apply when the piece forms an
independent part of the contracted-for goods." It has been
held that, as an initial matter, it is the parties’ agreement
that determines whether separable goods should treated as
a single entity or as multiple units.'* Where the good forms
a single entity, for instance a spinning factory, article 51 is
not applicable. If separable parts of the entity are defective,
partial avoidance with respect to the defective part was
held to be excluded.'

3. The availability of remedies pursuant to article 51
presupposes that the buyer has given notice of the lack
of conformity as required by article 39.' This notice
requirement also applies in cases where the seller has
delivered only a part of the goods."”

REMEDIES FOR PARTIAL
NON-PERFORMANCE

4.  With regard to a non-conforming part of delivered
goods, article 50 provides that the buyer is entitled to any
of the remedies referred to in articles 46-50. The require-
ments for these provisions to apply must, however, be
satisfied in each case. Thus if the buyer wants to declare
avoidance with regard to a part of delivered goods that
do not conform with the contract then their lack of qual-
ity must constitute a fundamental breach—i.e., the non-
conforming goods must be of no reasonable use to the
buyer.”® On the other hand, the fixing of an additional
period of time for the delivery of conforming goods
cannot help establish a right of avoidance because arti-
cle 49 (1) (b) applies only in case of non-delivery, but
not in case of delivery of defective goods.!® Partial delay
in delivery does not generally constitute a fundamental
partial breach of contract, and therefore does not entitle
the buyer to avoid the part of the contract relating to the
delayed portion. The buyer may, however, fix an additional
period of time for delivery of the missing part, and may
declare the contract partially avoided when delivery is
not effected during the period so fixed (article 49 (1) (b)).
Partial non-delivery by the contractual delivery date
amounts to a fundamental breach with regard to the miss-
ing part only if the buyer has a special interest in deliv-
ery exactly on time, and if the seller could foresee that
the buyer would prefer non-delivery instead of late deliv-
ery.?® It has been held that a delivery that included some
defective shoes (approximately 20 per cent of those that
the buyer resold) constituted a fundamental breach of the
entire contract, because the buyer justifiably feared that a
significant percentage of the shoes that remained unsold
would also prove to be defective (the defects became
apparent only after some months of use); the court also
took into account the possibility that further sales of possi-
bly defective shoes would impair the buyer’s reputation.?!
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Similarly, a delivery of 15.000 pressure cookers, part of

which were defective in a way that was difficult to detect,
was regarded as entirely non-conforming.*

5. Article 51 (1) refers only to the remedies provided
for in articles 46-50. This does not mean that the remedy
of damages, which is authorized in article 45 (1) (b), is
excluded. On the contrary, this remedy remains unim-
paired and can be exercised in addition to or instead of the
remedies referred to in article 51 (1). Even if the buyer
has lost its right to declare a part of the contract avoided
because of lapse of time, it may still claim damages under
article 74.%

6. If the buyer has rightfully declared avoidance for a part
of the delivered goods, the consequences as stated in articles
81-84 apply.?* The buyer is, however, obliged to pay for the
conforming part.”

Notes

AVOIDANCE OF THE ENTIRE CONTRACT
(ARTICLE 51 (2))

7. As provided in article 51 (2), in case of partial
non-delivery or partial non-conforming delivery the buyer can
avoid the entire contract only if the seller’s breach constitutes
a fundamental breach of the entire contract. Thus to justify
avoidance of the whole contract the partial breach must deprive
the buyer of the main benefit of the whole contract (article 25).
Such an effect from a partial breach, however, is the exception
rather than the rule.”® Where the seller had delivered only half
of the contracted-for goods, it was held that this might consti-
tute a fundamental breach of the entire contract.”

8. A court has held that the principle expressed in
article 51 (2) can be applied to analogous cases where the
seller failed to perform duties other than that to deliver con-
forming goods.?
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